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BETWEEN:

FRIENDS OF THE EARTH —
LES AMI(E)S DE LA TERRE

: Applicant

and :
THE MINISTER OF THE ENVIRONMENT |
‘Respnndent

REASONS FOR JUDGMENT AND JUDGMENT

{t]  The Applicant, Friends of the Earth — Les Ami(a)ste la Terre (FOTE), is a Capadian not- -
for-profit organization with a nﬁssion to protect the national and giobal environment. It has 3,500 |

Canadian members and is part of an international federation representing 70 countries.

(2] - FOTE brings three applications for judicial review Baforé the Coﬁrt each secking
d¢clamtury and rrmndatory relief in connection with a succession of alleged brcachcs of dutles said |
'to arise tmder the Kyoto Protocol Implemenmtwn Aet, 2007, ¢.30 (K.PIAJ All three of the - |

V applications are closely related and they were ordered to be hc:ard mnsmutwmly by an Order of
Justice Anne Mac:tawsh dated Apnl 17, 2008. Bccausu these appllcdtmns are all based on common
material facts and mvolve interrelated issues c:f statutory mterpmtatmn it is appropriate to issus a

sinigle set of reasons.

[3] . Inits ﬁrstlapplicaﬁm for judicial review (T-1683-07) FOTE alleges that the Minister of the |

Environment (Minister) failed to comply witli the duty imposed upon him undes s. § of the KPIA to
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prepare an initial Climate Change Plan that fulfiiled Canada’s obligations under Arl_:iéie 3.1 ofthe’
Kyoto Protocol.!

1

4] In its second application for judicial review (T-2013-07) FOT"E alleges that the Governor In -

. Couneil (GIC) failed to comply with 5. 8 and 9 of the KPIA by failing to puB]jsh proposed
regulations in the Canada Gazette with accompahying stammm?.m and b_y failing to prepare a
statement within 120 days éctﬁng ;Jut the wnhoﬁse. gas emission reductions reasonably expected

 to result from each proposed regulatory change and from other proposed mitigation measures.

[5]  FOTE’sthird application (T-78-08) concerns s. 7 of the KPIA. Tt alloges that the GIC failed
in its duty within 180 days to make, amend or mpﬁal tegulations necessary to ensute that Canada

meets its obligations under Article 3.1 of the Kyoto Protocol.

[6] - FOTE argués that the language of s. 5, 7, 8 and 9 of the KPIA is unmbiguuus.anfi
= mandatory. It says that the Respondents have refused to cmj! out the legal duties immposed upcn' .

thetn by Parliament and they have each thereby acted outside of the rule of iaw.

(71 | The Respondents assert that the statutory duties that are the subject of' these applica_ﬁon.é are
not justiciable because they are not properly suited or amenable to judicial review. In particﬁlar, the

Respondents say that the KPIA créates a system of Parliamentary acccrunxabiiity involving

! . "the Kyoto FProtoco! ro the Unied Naﬁau;;an‘wewrk Conventfon o Climate Chenge (1998), 37 1L.LL.M, 22
{Kvoto Protocal). The Kvoto Protocol came inte force in 2005, It commits developed countries to individual targets
to Krndr of reduce their greenhouse gas emissions. Under the texma of the Kyoto Protocol, 37 developed countries
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. scientific, public policy and legislative choices that the Court cannot and shmﬂd not assess. In short,
they assert that their ac:cmmtabrhty for their fmlure to fulﬁll Canada’s Kyoto obhgaunns will be at

the ballot box and cannot be in the courtroom.

a. Leéislativ'e Histhy‘ and Bnclcgrnu_nd N
81 Follawihg its introduction to Par]imneﬁt as a private mc:mbcr’s bill tBill '0-238), ﬁle‘KPIA
' becamc law on June ?.2 2007. The KPIA was not supported by thﬁ g&vemment which had eartier
stated that Canada would not mmply with the Kyoto Protocol targets. The KPIA thus embodies a
| leglslau‘m pohc;y which is mcnnmstant with stated govemmmt policy. This also explains why the
KPIA does not authorize the expenditure of public funds to a.,chiew: its objectives. A money bill
cannot be inreduced to Parliamcnt unless il is présentad by the govemﬂent. ‘
[9]  The KPIA imposes énmnber of ré:spc;nsibiliﬁes upon the Minister and upon the GIC. A
central clement of the legislation requires the Minister to prepare an annual .C]jmate Chﬂnge Plal‘l
whwh dascnbes ‘the tneasures to be taken [by the federal govemment] to ensure thax Canada meets
its [Kyoto] obhgatmns Each Plan must be tabled in Patliament and ;efermd to an appropriate
_standing Committee. The KPIA also directs the GIé to make, amend or repeal environmental
regulations to ensure, as well, that Canada cb‘nip]ieslwith its Eyoto obligaﬁuns; ﬂlis provision is tied

to others which create additional reporting functions all tied to various timelines for action, |

(including Canada) 2nd the European Econormic Community (EEC) have ratified commitments that would cug their
total emissions of greenhouse gases o average between 2008 and 2012 to levels 5% below 1990 levels,
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[10] ~ The Minister’s initial Climate Change Plan was released on August 21, 2007  The Plan, on
 its face, aclmuwledges the rc:gpomtbﬂmes nnposed by the KPIA upo:m the meter and thc GIC

althou,gh at 1cast m’zphmtly, it characterizes some of thosc mspomiblhtms asg mscreuonary For ‘
instance, in descnbmg the pmwswns of ﬁhe RPIA d,calm,g with regulatcry change, the Flan‘stams:

With regardti:: Sections 6 through 8 of the Act, these call for the

Government to regulate compliance with the Kyoto Protocol, but are

silent on what types of regulation are expected and which sectors of

society should shoulder the burden The Governor-in-Council has

discretion on whether and how best to regulats to meet legislative

objectives, in order that the Government may pursue a balanced

approach that protects both the environment and the: economy. The

Government is taking aggressive action to reduee greenhouse gases

and will therefore continue to fulfil its proper role in Canada’s

parliamentary system by regulating where appropriate and in a

balanced and responsible mannier, In that context, this document

elsborates on the Government’s existing plan fo regulate greenhouse
- gas emissions and air pollution, Twrning the Corner.

.{1 1]  The Climate Change Plan also makes it Ve;cy cl&& that the Govmant of Canada has no
pmse:nt interstion to meet its Kyoto Protocol cmmmtme:nts The Clmmtegfhange Plan dm:s ccmﬁl‘m |
‘Canmada’s ratlﬁcauon nfthe Kyoto Protocol, which reqmres a reductmn of greenhouse gas emissions
between 2008 and 2012 to lg:vels bglow 1990 (base year) levels. The Climate Change I_’laﬂ.mdlcates
that Cam-ida’s Kyoto tﬁrglet, for emission reduction is 6% below 1990 levels, In Ma‘rt:h, 2007 Canada
declared its_.bﬁ,ée'year'emissions to be 559 Mt CO; E!ql.'li\?“ﬂlﬂnt.- For Canade.x to meet its Kyoto |

| | reduction tér'gets its average annual greenhouse gas emissions bgtwacnlzma and 2012 are thus

limited to 563 Mt CO; equivalent.
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since 1990 including during the period foliowing Canada’s ratification of the Kyoto Protocol.

According to the Climate Change Plan that growth, if not constrained, is projected to lead to

Carniada’s graenhnusc gas emissions have not declined, Tn fact, they have steadily increased

avetage annual emissions levels between 2008 and 2012 of 825 Mt CO, equivalent. Because of

Canada’s increasing post-Kyoto reliance on fossil fuels, the Climate Change Plan states that Canada

i

would have to achmva an average 33% mductmn in emnissions each year for five yvears to maat tha

prormse of 6% belnw basa year levels. The Climate Change Plan also describes the gowzmmmt’

position on the challenges 3t faces in complying mth the Kyoto Pmtmul

96 F8wd

Unfm‘hmateiy, when cast against a timefiame that requires Canada to.
begin reducing its greenhouse gas etmissions by one-third beginning
m January 2008, it is evident that domestic action would have to be
buttressed by some international purchasc of emission credits, Bven
allowing for such purchases, the government would need to take
further drastic action that would overwhekmn the environmcntal and
other benefits of action on clitnate change that Canadians are
secking. These measures would require placing the equivalent of a

. tax on energy, impacting both large industrial emitters of greenhouse
- gases and individual consumers. The Government has examined this

gcenario and rﬂjected it as a viable policy option. Key conclusions

under this scenario are presented below, while a more detailed

account can be found in the Government's Report entitted The Cost
of Bill C-288 to Canddian Families and Business at

. http thwww.ec.ge.ca/doc/media/m_ 123/01 _eng.html.

The Govammcnt s analysis, broadly endorsed by some of Canada’s
leading economists, indicates that Canadian Gross Domestic Product
(GDP) would declma by more than 6.5% relative to current
projections in 2008 as a result of strict adhetence to the Kyoto
Protocol’s emission reduction target for Canada. This would imply a
deep recession in 2008, with 2 one-year net loss of national economic
activity in the range of $51 billion relative to 2007 levels. By way of
comparison, the most severe recession in the post-World War I
perod for Canada, as measured by the fall in rcal GDP, was in 1981~
1982. Real GDP fell 4.9% between the second quarter of 198 and
the fourth quarter of 1982,
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All provinces and sectors would experience significant declines in
- economie activity under this scenario, while employment levels.

would fall by about 1.7% (or 276,000 jobs) between 2007 and 2009

In addition, there would be a reduction of real per capita persanal '

disposable income levels from fnmaat levels of around 2.5% in

2009 (or about $1,000 per Canadian in today’s collars).

Meeting Ca:nada s Kyoto Protocol target on the nmehnc proposed in
 the Kyoto Protocel Implementation Act would also have nnphcatmns
. for energy prices faced by Canadian consumers: Natural gas prices
. could potentially more than double in the early years of the 2008- -

. 2012 period, while electricity prices could rise by abotit 50% on
average after 2010. Prices for transportation fuels would also

mewtably rise by a large margin — roughly 60%.

These statishes dcmonsu'ate the immense challenges assm:mted with
trying to meet our Kyoto Protocol target following a dwade in which-
our erussions have grown ste:adﬂy

[13]  The Climate Changé Pla.n 5oty new emission redycﬁon targets wcll abévc banada’s Kyoto
cn;zﬁrﬁt_nﬁ:nts base;i on a series of prupﬂséd ragulatory‘chan,‘g,.m, new conservation programs,
research ﬁnd dévﬂopmeﬁt in;ﬁativc:s, incentives and coliaborative action. All of these méﬂsures-are
projeeted to reduce Canada’s average annal graenhouSE gas emissions between 2008 and 2012 fo

755 Mt COy equivalént - a fipure that 15 34% higher than Canada’s Kyafo'targ&t for those years.

[14] In accurdam:'e‘ with s, 10..1 of the KPTA, f.he Climate Change Plan was subitted to the
National Round Table on tﬁe Fnvironment and the Economy (Reund Table) for its analysm and
advice. As required by that provision the Round Table undertook resedrch and gathered
information with respect to the Minister’s Climate Change Plan and then it issueri areport. The

- Round Table report examined the likelihood that the Climate Change Plan and accpmpénying

LB F8%d ASHIAAIT WEIT HEH3IIS 9p/Z-E9E-9TP £ET:8E ABET/TIB/TB



ia/ 207 2888 13:12_ GA4-EEE-73IEY TAX COURT OF CDA VAN PAGE @9/41

-Pag_e:S

staternent would i::c rea.smmbly cxpmmd” to achieve their statcd objectives. The report dﬂsmbes :
the ongoing KPIA mandate of the Round Table as follows: |

- The NRTEE further notes that since it is obligated to carry out this

- analytical function for 2007 throngh to 2012, its assessment must
necessarily be considered an iterative one. It expects that further
information and understanding about the actual versus expected
outcomes set out inthe government’s Plan and Staterent will
emerge and evolve. As judgements about whether signatories to the
Kyéto Protocol have met their obligations are withheld until the
conchision of the protocol’s timne period, 5o too must the NRTEE"s
final judgment and conclusion be curmslative. In short, this is the first
word on the subject, not (he last. Although the NRTEE believes that

~ the analytical approach it has taken is praginatic and appropriate, it
should not therefore be seen in any way as comprehensive or
definitive.

[15] What is clear from the Round Table report is that the Climate Change, Plan was found, ina
number of instances, to overestimate projected emissions reductions between 2008 and 2012 or to
- contain projections based on insufficient information. The Round Table report also noted that the
mandate to establish the likelihood of emission reductions in a definitive way from the policy
measurés proposeci and from the assmnpﬁans used in the Climate Change Plan was %x'mmly
- challenging”, in part, because of the short timeframe permitted by the KPIA. The Round Table
* report concludes with the following observation about the emissions gap between Canada 5 Kyoto
obligations and the projections contained within the Chmatc Change Plan: -
Statepnents and information contained in the government’s Plan
indicate that it is not pursuing a policy objective of mueeting the
Kyoto Protocol emissions reductions targets, The Plan explicitly
states that the government will not participate directly in the purchase
of Certified Emissions Reductions (CERs), also known as
mternational credits. Therefore, the stated emissions reductions set

. out in the Plan would not be sufficient for Canada to comply with the
Kyoto Protoco! as domestic emissions reductions alone are
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. insufficient to achieve ils Kyoto obligations. While statements in the -
'Plan are correct -- that non-compliance with the Kyoto Protocol can
anly be judged after the end of the commitment period in 2012 — it is
unlikely that the measures and regnlations in the Plan wﬂl be
sufficient to meet Canada’s Kyoto obligations.
As shown in Table 6, the projected epissions profile described in the
Plan would leave Canada in non-compliance with the Kyoto

Protocol. Canadian emissions would exoeed their allowable units by _
34%, with average excess ermissions of 192.2 My/year.

[16] Ascan be seen the Round Table report is a fairly robust scientific critique of the Climate
Chaﬁge Plan at least insofar as it challenges many of the government's projacted emission reduction

_ outcomes and confirms that the Plan will not achieve Canada’s initial Kyoto commitments.

[17] The evidence is uncontradicted that at the pomt of commencernent of FOTE's smond and
third applications the GIC had not carried out any rcgulatory action as. mmsemplated bys. 7,8and %

of the KPIA.

IL - | ISsues
[18] (a)  Whatis the standard of review for the issues raised by these applications?
1. .. Dﬁes FOTE have standing to bring these applications?
'2.. Doess.5of the KPTA il;lpose a jusﬁciable duty upon the Minister to prepare and
table a Climate Change Plan that is Kyoto 'compliant’z"_ | |
3. Dos. 7,8and 9 of tﬁe KPIA impose justiciable duties upon. the GIC to make, amend

or tepeal environmental régulations within the timelines therein stated?
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_ Ol. Analysis
Standard of Review
191 Iagree with counsel for the Respondents that the issue of Justiciability is a threshéld
lquestiun of law which is not the proper subject of a standard of review analysis.- The KPIA éither
imposes the legal duties postulated by FOTE or it does not and no question of deference mses on

that issue,

Standing

[20] The Respondents have challenged the righf or standing of FOTE to bring these appﬁcatiuns
but only on the basis of the justic::iabﬂjty of the issues FOTE raises. 1am satisfied that FD’I‘E has
met the other requirements of pul.;vlic interest standing in that it has 2 gepuine interest in the subject
matter raised, there is a serigus 1ssue preseﬁtﬂd and thcrf.: is no oﬂner reasonable and effective way to
bring these matters before the Court: see Canada- Council of Churches v Canada (Minister of -
Ermployment and Immigrarion), [1992] 1 S.C.R. 236 at pam 37,88 D.L.R. (4ﬂ1) 193, and Fraserv.
Canada (Attorney General) (2005), 51 Irun, LR, (3d) 1‘01,‘[2005] 0.J. No. 5580 (Ont. 5.C.J.) at
paras 51, 162 and 109. The issue of FOTE's standing will be resolved, therefore, solely on the

basis of the justiciability of the substantive issues it raises.

The Principles af Statutory Interpretation and Justictability
[Z1] Theissues raised by these applicafions concern the interpretation of a number of the
provisions of the KPIA to determine whether the responsibiliies imposed respectively upon the

Minister and the GIC are justiciable. Before examining the specific language of the KPIA relied

8T Fowd ASHIAAIT WEIT HEH3IIS 9rLL-E9E-9TF £1:08 /BET/TIB/10
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upon by FOTE, it is helpful to recall some of the general principles of statutory interpretation and

‘ justicia‘t;ility.

Statutory In tétprgmrion
[22] One of the guiding principles of statutory interpretation is that the search for the meaning of
speciﬁc words or phrases is informed by the context of the mrtirc étahmw text. Wards‘shmﬂd nmg
be cunstrucd in 1solanon from other surrounding lamglmgc Whmvcr possible the exercise is one of
looking for mternal conslstenr:y and haxmony of the language used with the ulnmnte goa] of’
ad\?ancing the intenition of Partiament. A useful general statement of these points can be fﬂrund in

; fhe- following passage from Ontario (Minisrar of Tmns;mrt) v. Ryder Truck Rental Canada Ltd.
(2000), 47 O.R. (3d) 171, [2000] O.J. No. 267 (Ont. CA:

i1] Thl:: modern appmauh to statutory mterpretaﬂon calls un the
~ court to interpret a legistative provision in its total confext. The court
. should consider and take into account all relevant and admissible
indicators of legislative meaning. The court's interpretation should
comnply with the legislative text, promete the legislative purpose,
reflect the legislature's intent, and produce a reasonable and just
meaning. The Supreme Court has repeatedly affirmed this approach
. to statittory interpretation, most recently in R, v. Gladue, [1999] 1
S.C.R. 688 atp. 704, 171 D.L.R. (4th) 385, where Cory and
- Iacobucei JJ. wrote:

Asg this Court has frequently stated, the proper
construction of a statutory provision flows from
reading the words of the provision in.their
grammatical and ordinary sense and in their entire
context, hanmomously with the scheme of the statute
as a whole, the purpose of the statute, and the
intention of Parliament. The purpose of the satute
and the intention of Parliament, i particular, are to be
determined on the basis of intrinsic and admissible
extringic sources regarding the Act's legislative
history and the context of its enactmoent . . .
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(231 In Greenshields v. The Queen, [1958] S.C.R. 216, 17 D.L.R. (2d) 33, Locke, J. bbsc:we:dat

. p. 225 that “a section or enactment must be construed as a w'hoh, each porhon throwing light, if

' .need be, ori the rest™. ¥t is presurned, of course, that Parliament is careful and consistent with jts use -

of language and that the provisions of a statute fit together to form a coherent and workable scheme:
see Ruth Sullivan, Sullivan and Driedger on the Construction of Statutes, 4th ed. (Markbam:

Bune.rwm:hs 2002) atp. 283. This search for statutory coherence dictates that intemal

inconsistencies be mmmnzed or avoided whcrever possible: see lelu:k . W‘llzck, [1994]3 S CR.

670at p. 689, 119 D.LR. (dth) 405 and Rizzo and Rizzo Shoes Lid. (Re), [1993] 18.CR. 27 at para,

27,154 D.LR. (4th) 193.

Justiciability
[24]  The parties do not disagree about the principles of justiciability but only in their application

m‘ﬂmse proceedings. They agree, for instance, thal ¢ven a largely political question can be

- judicially reviewed if it “possesses a sufficient legal component to warrant a decision by a court™

~ &ee Reference Re Canada Assistance Plan (B.C), [.1 991712 S.C.R. 525 at para. 27, 83 D.L.R. (4th)

. 297. The disagreement here 1s whether the questions raised by these applications containa -

- sufficient legal component to permit judicial review, The problem, of COLKSE, 15 that “few share any _

4T

precise sense of where the boundary between political and legal questions should be drawn”™: see
Lorne M. Sossin, Boundartes of Judicial Review: The Law of Justiciability in Canada

(Scarbomdgh: Carswell, 1'999')‘ atp. 133.
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1251 Oneofthe gmdmg pﬁnﬁiplcs of jusﬁciability is that all of the branches of govermment must

be sensitive to the separation of function within Canada’s constitutional matrix 5o as not to

inappropriately intrude into the Sphﬁraé reserved to the other branches: see Doucett-Boudreau v,

' Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 3 5.C.R. 3 at paras. 33 to 36 and

C. UP:E. v. Canada (Minister of Hmkh), 2004 FC 1334 at para. 39, 244 D.L.R. (4th) 175,
Generally é court will not involve itself in the review of the actions or decisions of the exécuﬁvé or
le gislative bianch% where the subject matte:r of the dispute is either inappmfrdate for judicial '
involve?nmt or where the cowrt lacks the qapacity to. properly msnivcd it, These concems are Wﬂll

expressed in Boundaries of Judicial Review: The Law of Justiciability in Canada, sbove, stpp. 4

. and5:

ET

Appropriateness not only includes both normative and positive
elements, but also reflects an appreciation for both the capacities and
- legitimacy of judicial decision-making, Tom Cromwell (now
- Mr. Justice Cromwell of the Nova Scatia of Appeal) summarized this )
approach to just:lmablhty in the follawing terms: ,

‘ ’I‘hc: Justlclablhty of a matter refers to its being
suitablc for determination by 2 court. Justiciability
involves the subject matter of the question, the

.. manner of its presentation and the appropriateness of
Judicial adjudication int light of these factors. This

- approprateness may be determined according to both
" institutional and constitutional standards. It mciudg
‘both the question of the adeguacy of lu_d; cial

ma__hmﬂw for tlw tagk as well as the legitimacy of
using it

While it is helpful to develop the criteria for a detenmination of

~ justiciability, including factors such as institutional capacity and
institutional legitimacy, it is necessary to leave the content of
justiciability open-ended. We cannot state all the reasons why a
matter may be non-justiciable. While justiciability will contain a
diverse and shifting set of issues, in the final analysis, all ope can
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- assert with, conﬁdence is that there will always be, and always should
be, a boundary between what courts should and should not decide,
and funther, that this boundary should correspond to predictable and.

- coherent principles. As Galligan concludes, "Nun—;uatmabxhty
mieans no more and no less than that a matter is unsuitable for ‘
~ adjudication.”

[Footnotes omitted.} [Exmphasis in original.] -

{26] While the courts 'fulﬁll an obvious role in the interpretation and enforcement of statﬁtory .

obligations, Parliarnent can, within the limits of the constitution, reserve to itself the sole

.enforcement role: see Canada (Auditor General)' v. Canada Win‘i&ter of Energy, Mines and -

 Resources), [1989] 2 S.CR. 49, [1989] S.C.J. No. 80 at paras. 68 to 70. Such a Parliamanmry intent

must be danv&d fmm an mterpretaﬁon nf the statutory provxsmns m issue —a task which may be

mfonncd in patt by considering the appmpnatencss of Judmml dncmmnvmakmg in the comtext of

policy choices or c_onﬂxctmg scientific predictions.

Are the Issues Raised by These Appltcaﬂans Justiciable?

271 - The question prﬂsent@d by FOTEs first apphcatmn is whether, Lmdcr 5. 5 of the KPIA, the

mestt:r is perrmtted as a matter of law to tender a Climate Changf: Plan that, on its face, is non-

compliant with Canada’s Kyoto obligations. In other words, does the KPIA conterplate judibial

PI

review in a situation like this where the government declares to Parliament and to Canadians that it
will not, for reasons of public policy, mest or attempt to meet the exissions targets established by

the Kyoto Protocol.
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[28]  The question posed by FOTE's 'Su:ccmd' and third applications concemns the right of the Court

to involve itself in the regulatory business of the execuﬁve branch of government.

[29] | Bection 5 ofthe. KPIA deals witI} the Minister’s duty to prepare an annual Climate Change
| Plan. FOTE .re]ies heavily on the opening language of 5. 5 which-épaaks to 2 Climate Change Plan
| tﬁﬂt ensuréé ti:uat Capada meets its Kydto obliga;ciuns. FOTE says quita simiply that the Minister’s
* Climate Change Plan does nat ensure Kyoto compliance because it expressly aclmowicdgmnou‘-

compliance. . : .

[Bﬁ] FOTE ad\;ances much the same axgument with -m'-pe':t tos. 7 and 5 of the KPIA. Those
pmwsmns sirnilarly i meDSB responsibilities on the GIC and on the Minister to ensure, by various -
means, that Canada meets 1ts Kyota obhganons Sec:tlcm 8 of the KPIA. requires the GIC ta pre-
publish for consultation any pmposed enw.ronmental rcgulauons made pursuant to s. 7 with
a(:companymg eﬂicacy statements. Section 9 i5 also linked to 5. 7 because it requires the Minister

fo prepire a statemmt concerning the emission reductions anticipated from any regulation cmated
unders. 7. The justiciability of the s, Band 9 obllgatmns 15, therefore dependant upon the aumonty |
of the (.ourt_ to arder the GIC to make, amend, or re.pcal the environmental regulations referenced in

8 7.

[311 = The justiciability of all of these issues is a matter of statutory interpretation directed at

identifying Parliamcntary intent: in particular, whether Parliament intended that the statutory duties

ST Fowd ' ASHIAAIT WEIT HEH3IIS 9rLL-E9E-9TF £ET:8E ABET/TIB/TB
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imposed upon the Minister and upon the GIC by the KPIA be subjected to judicial scrutiny and

. remediation.
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[32] = All of the statutory pmvfsi(;ns which are the subject of FOTE's applications are linked to

one another 'a_nd,'in order to construe any one of them, it is necessary to consider all of them. [have

added emphasis to the provisions that are of particular siglﬁﬁcahce to these applications. Sections 5,

6,7, 8,9, 10 and 10.1 of the KPIA state the following:

9T  F8wd

5. (1) Within 60 days after this

Act comes into foree and not
later than May 31 of every year
thereafter nntil 2013, the
Minister shall prepare a Climate
Change Plan that includes

(2) a descnption of the
megsyres to be taken {o
ensure that Canada
- meets its obligations
under Article 3,
paraggeph 1. of the

Kyato Protocol
“mcluding measures

respecting

(i) regulated

emission limits and

perform-ance
standards,

(i1) market-based
mechanisms such as
‘emissions trading or
offsets,

ISHILIT WO FHEIIS

5. (1) Dans les soixante jouts
suivant I'entrés en vigueur de la
présente loi et au plus tard le 31
mai de chaque année
subséquente jusqu'en 2013; le
roinistre étublit un Plan sur les

" changements clisnatiques qui

contient notamment les
&léments sulvants :

a) upe description des
[mesyres 4 prendre afin

- d’ &
en d
aux termes de 1'articie 3
paragraphe 1, du
Protocole de Kvoto, y

compris

(i) les réductions des
émissions et les
nomies de rendement
réglementées,

(i) les mécanismes

axés sur les cdnditions
du marche, tels que les
échanges ou les
compensations

9rLL-E9E-9TF ET:84
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¢ii) spending or
fiscal teasures or
incentives,

(i 1y 8 st

workers affected by

greenhouge gas
" gmission reductions,
and

{iv) cbgp‘ gﬂ:j{rg
BASUTES OF
agreemments with
provinees, territories
or other
govearmments;

| (b) for cach measure |
referred to in paragraph
(a): o .

(i) the date on which
it will come into
effect, and

(i) the amount of '
greenhouse gas
emission reductions
that have resulted or
are expected to

result for each year

up to and including

2012, compared to
the levels in the
most recently

" available emission -
inventory for
Canada;

ASHIAAIT WEIT HEH3IIS
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d'émissions,

(tii) Vaffectation de .
fonds ou les mesures

ou incitatifs fiscaux, .

(iii. 1) les mesure res

Our prévol

mangition ‘éguimble a

M eurs

touchés par les
réductions ‘
d’émissions de gaz 3
effet de serre,

~ Jes accords avec les
provigces. les -
territoires ou d’autres
gouvermements;

b) pour chaque mesure
visée 4 I'alinéa a) :

(i)la :datf: de sa prise
d’effet, -

(i1) la quantite de
réductions
d’émissions de gaz 3
effet de serre qui ont
&té réaliséos ou qui
sont anticipées, pour
chaque armée jusqu’en
2012, & partir des
niveaux d'émissions
les plus récents établis
pout le Canada;

9rLL-E9E-9TF

(iv) lacollshorationow
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(c) the projected -

. greenbhouse gas
ernission level in
Canada for each year

. from 2008 10 2012,

_taking into account the
measures referred to in

- paragraph (a), and a

- comparison of those
levels with Canada’s.
obligations under

~ Asticle 3, paragraph [, -
of the Kyoto Protocol;

- {d} ant equitable
disginition of
oise 8
levels among the sectors
of the economy that
contribuie to greenhouse
| £AS cTSSIons;

(&) a repart describing
the implementation of
the Climmate Change -
Plan for the previous
calendar year; and

(f) a statement
indicating whether each
measure proposed in the
Climate Change Flan for
the previous calendar
year has been _

. implemented by the date
projected in the Plan
and, if nat, an
explanation of the
reason why the measure
was not implemented
and how that failure has
been or will be

ASHIAAIT WEIT HEH3IIS
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¢} le niveau projeté
d’émissions de gaz a

effet de serre au Canada
pour chaque amnée de la
période de. 2008 2 2012,
compte ten des mesures
visées & I’alinéa a), et une
comparaison de ces
niveaux avec les
engagements du Canada
aux termes de Particle 3,
paragraphe 1, du
Protocole de Kyoto;

d) une répartition
réduction des Emissions

de oaz 3 effel de sere
el tenns de

- Péconomie qui
~ contribuent aux
. émissions de paz & effet

de serre;

€) un rapport faisant état |
de la mise en oeuvre du
Plan sur les changements
climatiques pour I’apnée -
civile précédente;

 f)unexposé indiquant si

chaque mesure proposée
dans le Plan sur les
changements clinahques
pour I'année civile
precédente a &t mise en
ceuvre au plustard 2 la
date qui y était prévue et,
sinon, une explication
des raisons pour
lesquelles elle n’a pas été
rise en oeuvre ef les
Thesures correctives qui
ont &té on seront prises,

9rLL-E9E-9TF ET:84
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redressed.

- Provinces

(2) A Climate Change Plan

. shall respect provincial

jurisdiction and take into
account the relative greenhousc
gas emission levels of

 provinces.

Publication

(3) The Minister shall publish
(a) within 2 days after the
expiry of each period refeyred

10 in subsection (1), a Climate
Chsnge Plan in any manner the

Minister considers appropriate,

~with an indication that persons

may submit comments about
the Plam to the Minister within

30 days of the Plan’s

publication; and

{b) within 10 days after-
the expiry of each
period referred to in
subsection (1), a notice
of the publication of the
Plan in the Capada
Gazette,

Tabling

(4) The Minister shall table
each Climate Chauge Planin
each House of Parliament by
the day set out in subsection {1)
or on any of the first three days
on which that House is sitting
after that day.

Conmnittee

ASHIAAIT WEIT HEH3IIS
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Provinces

" (2) Chaque Plan sur les

changements climatiques doit
respecter les compétences
provinciales et tenir compte des
niveaux respectifs des
émissions de gaz a effet de serre
des provinces.

Publjcation -

(3) Le ministre publie:

 a)dans les denx jours suivant

Iexpiration du délai prévu an
paragraphe (1), un Plan sur les
changements climatiques de
toute facon qu’il estime
indiquée, en y précisant que les
intéressés peuvent présenter
leurs observations sur co plan

au ministre dans les trente jours
smvaut la date de publication;

b) dans les dix jours
suivant 'expiration de
chaque délai prévi an

- paragraphe (1), un avis

- de la publication du Plan -
dans la Gazette du
Canada.

- Dépdt

(4) Le ministre dépose chaque
Plan sur les changements
climatiques devant chacime des
deux chambres du Parlement
dans le délai prévu au
paragraphe (1) ou dans les trois
premiers jours de séatice de
celle-ci suivant le délai.
Corniteé

9rLL-E9E-9TF ET:84
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(5) A Climate Change Plan that

is laid before the Houge of
Commons is deemed to be
referred to the standing
committes of the House that
normally considers matters
relating to the environment or
to any other committee that that
House may designate for the
purposes of this section.

Regpulations

(a) limiting the amount
of greenbouse gases that
may he released into the
environment;

(a.1) within the limits of
federal constitutional
authority, lirndting the
-amount of greenhouse
gases that may be
released in each
province by applying to
each province Article 3,
paragraphs 1,3,4,7, 8,
and 10 to 12, of the
Kyoto Protocol, with
any modifications that
the circumstances
require;

(b) éstablishing
performance standards
designed to limit
greenhouse gas
Emissions;

ASHIAAIT WEIT HEH3IIS
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{5) Le Plan sur les changements
climatiques qui est déposé

devant ]a Chambre des
© communes est réputé renvoyé -

au comité permanent de 1a
Chambre gui &tudie
habituellement les questions

portant sur I'envirennement ou

4 tout autee comité que la

' Chambre peut désigner pour

'application du présent article,
Réglements _
6. (1) Le gouverneur en conseil

pett, par réglement

a) limiter la quantits de
gaz a effet de semre qui
peut &tre libérée dans
Penvironnement;

a.}) daps Jes liztes des
compdtences
constitutionnelles
fédérales, de limiter la
quantité de gaz i effet de
serre qui peut étre libérée
dans chaque province en
appliquant a chacune.

Varticle 3, paragraphes 1,

- 3,4,7,8et10412du
Protocole de Kyoto, avec

. les adaptations
nécessaires;

b) établir des normes de
performance congues

. pour limiter les émissions
de gaz 4 effet de serre;

9rLL-E9E-9TF
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(c) respecting the use or
production of any
equiptment, technology,

. fuel, vehicle or process
in order to limit :
greenhouse gas

emissions;

(d) respecting permits ot
approvals for the release
of any greenhouse gas;

(e) respecting trading in
graenhouse gas .
emission reductions,
removals, permits,
credits, or other umts;

() respecting
monrorng, Inspections,
investigations,

- reporting, enforcement,
penalties or other
matters to promote
compliance with
regujations made under

this Act;

(g) designating the
contravention of a
provision or class of
provisions of the
regulations by a person

ot class of persons as an
offenice pupishable by
indictpent or on '
summary cenviction and
proscribing, for a porson
or class of persons, the

. amount of the fine and

ASHIAAIT WEIT HEH3IIS

TAX COURT OF €DA VAN

¢) régir 'ntilisation oula
production o

© d’équipements, de
technologies, de
combustibles, de

véhicules ou de procédés

afin de himiter les
&missions de gaz 3 effet
de serre;

" d) régir les permis ou
autorisations nécessaires
4 Ja libération de paz &
effet de serre; ‘

&) régir les échanges en
matiéra de réductions des
émissions de gaz 3 effet
de serre, d’absorptions,
de perimis, de credits ou
d’autres unités;

f) régir la surveillance,

~ les inspections, 1¢s

. enquétes, les rapports, les
mesures d’application,
les peines et les auires
questions visant 4’
favoriser la conformité
aux réglements pris en
vertu de la présente loi;

'p) désiguaer la
" contravention 3 une

disposition ou une
catégorie de dispositions
des réglements commise
Par une personne ou une
catégorie de personnes
cornme uneé infraction
punissable sur
déclaration de culpabilité
par acte d’accusation on
par procédure sommaire

9rLL-E9E-9TF
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impnsonmernt for the
offence; and

(h) respecting any other
matter that 1§ necessary
to carry out the purposes
of this Act. ‘

Measures pmﬂnce considers
appropnﬂtﬂ ’

(2) Dcsprte paragraph (1)(a.1),

- and for greater certainty, cach

province may take any measure
that it considers appropriate to
limit greenhouse gas emissions.

Obligation to unplement Kyotﬂ
Pmtcmol

7. (1) Within 180 d_aYs after this

- Act comes into force, the

Govervor in Council shal]
ensure that Capada fully meets

its obligations under Article 3.

Protoc making “amendi

or repealing the pecessary

;. regulatiops under this or any -

othet Act.

- Obligation to maintain

implementation of Kyoto

" Protocol

(2) Atall times after the period

ASHIAAIT WEIT HEH3IIS
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et imposer, 4 'égard de
cette personne oun
catégorie de personnes, le
montant de 1’amende et
ia durée de :
I’'emprisonnement;

h) régir toute antre
question nécessaire a
I’application de la

- présente loi

Mesures qu’une province
considére appropriées

(2) Malgré ’alinéa (1)a.1), il est
entendn que chague province

' peut mettre en oeuvre les

mesures qu’elle juge
appropriées pour limniter les
émissions de gaz 3 effet de
SETTS, '

Obligatian de mettre en oeuvre
le Protocole de Kyoto

7. (1) Prans les cent quatres
vingts jours suivant Pentrée ¢n
VI ésente lod, le

gouvernenr en conseil veille 3
ol anada honors

engagements qu’il a pris en

de article 3. ng he

Vi
L, gu Protocole de Kyotoen -

ant, modifiant ou abroge
les réplements appropriés en
vertu de fa présente lof ou de
touw 01 ‘
Obligation de préserver 1a mise
en ceuvre du Protocole de
Kyoto

(2) En tout temps aprés l

9rLL-E9E-9TF ET:84
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" referred 1o in subsection (1), the

Governor in Council shall

- epsure that Canada fully meets

its obligations under Article 3,
paragraph 1, of the Kyoto
Protocol by making, amending

- .ar repealing the necessary

regtilations under this or any
other Act.

Other go#estm‘nenta} measures

. lﬁlmmuringthat(?anada'

fully meets its obligations under

© Asticle 3, parapraph 1, of the

Kyeto Protocol, pursuant to

TAX COURT OF CDA VAN

péridde prévue aun paragraphe

(1), Ie gouverneur en conseil

veille 3 ce que le Canada
honore les engagements-qu’il a
pris en vertn de Iarticle 3,
paragraphe 1, du Protocole de

Kyoto en prenant, modifiant ou

abrogeant les réglements
appropriés en verti de la
présente loi ou de toute autre
loi. |

Altres mesures
_gauvmenmtales‘

(3) Pour la prise de toute
mesure au titre des
gllﬂ( l, Lgp;ouvemeuren
conseil peuf prendre en
congideération les réductions

§'ub§ectigg§ {1} and (2}, the
Gov ] uncil take

mgo acccuum any reduntmus in

are rf:asonablv cxncctcdtu

* result from the implementation

measures, mcl

d’émissions de gaz 3 effet dg
.

getre auxquelles il est .
raisonnable de s'atiendre aprds

la_mise.en oeuvre d’autres
mesures gouvernemeniales,

of other govetpmental

i endin
and federal-provineial
agresments.

~ Consultation for proposed |
. regulations ' :

‘B. At least 60 days before

making a regulation under thig
i ct to ‘

Act or, with respect to .
subsections 7(1) and_[nm

* other Act, the Govermorin

£2 FJ8wd

Council shall publish the
proposed regulation in the

Canada Gazette for consultation

OSE rments:

ASHIAAIT WEIT HEH3IIS

notaroment 1'affectation de

fonds et la conclusion d’accords

fedéro-provinciaux.

Consultations sur le projet de .
réglement

- B, Au moins soixante jours

avant la prise d™un réglement
sous le réoime ‘

o, en ce gii concerne les
paragzaphes 7(1) et (2), de toute
autre loi, le pouverneur en
copseil publie le projet de

.réglement dans la Gazette du

Canada, pour consultation,

accompaené de déclarations:

9rLL-E9E-9TF
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statement setting out the

GBA-BEE-~7HE7

(2) seting outthe .
~ greenhouse gas

. emission reductiops that
are reasonably expected
to result from the

" regulation for every year

it will be 1 force, up to .
and including 2012; and

- (b) indicating that
persons may subouit
comments to the

~ Minister within 30 days
~ after the publication of
the regulation. ‘

9. (1) Within 120 days after this
' guivant I'entrée en vigugur dela

A rmes o foree

inist 1| are a

onse Fas emission

reductions that are reasofably
ected to result for es

o ynd including 2012 fro

(2) each regulation made

or to he made to ensure
that Canada fully meets .
its obligations und
Article 3, paragraph 1.
of the Kvotg Protocol,

o subgection

~ 7(1) and (2); and

(b)-each measure

ASHIAAIT WEIT HEH3IIS
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a) énongant les
réductions &'émissions
de gaz 4 effet de scrre
auxguelles il est
raisonnable de s"attendre
3 la suite de la prise du
réglement pour chaque
année qu’il demeurera en.
vigueur au cours de la
période se terminant en,
2012,

b) indiquantles
personnes qui peuvent
présenter des

~ observations au ministre
dans les trente jours
suivent la publication du
réglement. ;

9. (1) Dans les cent vinpt jours

. * -r

dcente -

. d ti Jaguslle il

once les ions
d’émissions g ' et
serre auxqueles il .
raigonnable de s artendre

chaiue sgmée ay cours de la

2) chaque réglement qui a
été pris ou quij sera ps
afin d’assurer que le

specte tous le
en vertu de ['article 3,

he 1, du

Protocole de Kyoto, en
application des

hes

etz'

b) toute mesure visée au

9rLL-E9E-9TF ET:84
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refetred to in subsection
7(3).

Minister
(2) The Minister shall

(a) publish the statement
. inthe Canada Gazette -
- and in any other manner
that the Minister
considers appropriate
- within 10 days of the
peniod set out in
subsection {1); and

(b) table the staternent in
each House of

Parbament by the day

set out in subsection (1)
or on any of the first
three days on which that
- House is sitting after
. that day,

REPORT

National Round Table on the

Enviropment and the Econtormny

10, (1) Within 60 days after the
Minister publishes a Climate .
Change Plan undet subsection
£(3), or within 30 davs after the
Mipister publishes g statement
under subsection 9(2), the

National Round Table on the
Environment and the Economy
established by section 3 of the

- Nationa} Round Table op the

Environment aod fhe'Econgmg
with respect to the Plan or

stafement;

ASHIAAIT WEIT HEH3IIS
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~ paragraphe 7(3).

Ministre
(2) Le ministre :

a) publie la déclaration
dans la Gazette du
Canada et de toute autre
fagon qu'il estime’
indiquée dansles dix
jours suivant le délaj

- prévu au paragraphe (1);

b) dépose la déclaration
devant chacune des
chambres du Parlement
dans le délai prévuan -
paragraphe (1) ou dans
les trois premiters jours de
séance de cette chambre
suivant le délai, :

RAFPORT

Table ronde nationale sur -
I’environnement et I’éconornie

10, (1) Dans les soixante jours

" suivant la publication par le

changements climatigues cn

oW ata. &

dans les frente jours suivant la

publication par le minisire

d'une déclamation en vertu dy

paragraphe 9(2), la Table ronde

nationale sur I’environnernent

et 1’économis constituée par
‘article 3 de 1a T oj sur ja Table

tonde nationale guy

'environnement et 1*

QOGS

9pLZ-E9E-9TH
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(a) undertake research

- and gather information
and analyses on the Plan
or statement in the |
cotitext of sustainable
development; and

(b) advise the Minjster
on jssnes that are within
its purpose, as set out in
section 4 of the National
Round Table on the
Environment and the"
Economy Act, including
the following, to the
extent that they are
within that purpose:

" (1) the likelihood
that each of the
proposed measures
or regulations will

achieve the emisgion

reductions projected
in the Plan or
statement,

(i) the likelihood
that the proposed |
rmeasures or
reguiations will

-enable Canada to
meet its obligations
under Article 3,
paragraph 1, of the
Kyato Protocol, and

ISHILIT WO FHEIIS
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exéoute les fon_gtinns‘ﬁuimtﬁ
uant ‘ ala
declaration ;

a) effectuer des
recherches et recueillix de
I’information et des
données provenant
d’analyses gur le Plan ou
1a deciaration dans le
contexte dun :
développement durable;

' b) copgeille le ministre
sur les questions gui
relévent de 53 mission,
telle qu’elle est définie 2

Particle 4 de la Loi surlz

Table ronde nationale sy
- Ienvirotmmetiient et
1’économie, notammnent, .
dans les limdites de sa
mission]:

(i) sur la probabilité
que chacim deg
réglements on des
HIESUTES Projeics
atteignent les
réductions
d’émissions anticipées
daps le Plan ou la
déclaration,

(it) sur la probabilité

", que 'ensemble des
mgsures ou des
réglements projetés
permettent au Canada
de regpecter ses
engagements e vertu
de I'article 3,
paragraphe 1, du
Protocole de Kyoto,

9p/Z-E9E-9Th
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(iji) any otber (i) surtoute aute

matters that the . question qu’elle
Round Table estire pertinents.
congiders relevant. ‘
Minister . ' ~ Ministre
(2) The Minister shall - (D) Le ministre ©
. {a) within three days after a) dans les trois jours aprés
- receiving the advice referred to  avoir regu les conseils visés 2
inparagraph (1Yb): - Dalinda(Db):
manner that the : fagon au'il juge
| Minister considers appropriée,
' appropriate, and :
(i) submit it to the + - (ii)les présepte anx
~ Speakers of the présidents du Séngt et
Senate and the dela Chambre des
House of Commons - communes, lesquels -
and the Speakers * les déposent devant
shall table it in their : leur chambre
- regpective Houses _ respective dans les
on any of the first trois premiers jours de
three days on which ‘ séapce de celle-ci
ihat House is sitting suivant leur réception;
after the day on
"which the Speaker
recelves the advice;
and
(b} within 10 days after - b) dans les dix jours
receiving the advies, -suivant 1a péception des
publish # potice in the - conseils, publie dans Ia
Canada (azefte sething Gazette du Canada un
out how the advice was avis précisant la facon
published and how a ~ dont les ils ont #té
Cop e publicatio - publiés et 1a facon d’en
may be obtained. obtenir une copie,
" Commissioner of the Comnissaire A I’environnement

Environment and Sustainable - et au développement durable
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Development

10.1 (1) At least once every two
years after this Act comes into
force, up to and includmg 2012,
the Commissioner of the
Environment and Sustainable
Development shall prepare a

report that includes

(a) an analysis of
Canada’s progress i
implementing the .
‘Climate Change Flans;

(b) an analysis of
Canada’s progress in
meeting its abligations
-under Article 3,
paragraph 1, of the
Kyoto Protocol; and

B (c) any observations and

recommendations on -

any matter that the -
- Commissioner considers
relevant.

Publication of report

' (2) The Commissioner shall

publish the report in any

~ manner the Commissioner

considers appropriate within the
peniod referred to in subsection

(1),

Report to the House of
Commions

(3) The Commyissioner shall

ASHIAAIT WEIT HEH3IIS

Ta® COURT OF Ché WAN

10.1 (1) Au moins tous les deux
ang suivant I'entrée en vigueur
de la présente loi, et ce jusqu’en
2012, le commissaite 4
1’environnement et au
développement durable prépare
un sappart renfermant
notamment : ‘

&) une analyse des’

. progrés réalisés par le
Canada pour mettre e
oeuvre les plans sur Jes
changements ‘
climatiques;

b} une analyse des

progres réalisés pas le
Canada pour respectsr

se8 engagements en vertu
de Particle 3, paragraphe
1, du Protacole de Kyoto;

c) toutes autres
observations et
recommmandarions sur
toute gquestion qu’il
eshme pertiumﬁeﬁ

Publication du rapport
(2) Le commissaire publie le
rapport de la fagon qu'il jugs

appropriée dans le delai préva
au pm’agraphg (1).

Rapport présenté 4 1a Chambre
des communes

(3) Le commissaire présente ie
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submit the report to the Speaker rapport au président de la
of the House of Comumoypiz onor Chambre des communes au
: before the day it is published, plus tard le jour of il est publié
. andthe Speaker shall fable the et le président le dépose devant
- - report in the House on any of la Chambre dans les trois
the first three days on which = premiers jours de séance de
that Hoyse is yitting after the celle-ci suivant sa réception.

3 et recejves it

[Exophasis added) - [Je souligne]

: .S'ectiqn 5
[ 33.] If the intent of 5. 5 of ﬂ:lé Act was to ensure that the GoVem-rnenf of Canada suicﬂy complied -

| with Canada’s Kyoto obligations, the approach taken was unduly ;mnbmome: Indeed, ﬁ simple
and ﬁne&;mw;mﬁal staté:mﬂntlof such an intent wouid not have been difficult to draft. Instead 5. 5

- couples the respongibility of ensuring Kyato campliance with a series of stated measures some of

~which are well nutsiﬂe of lt_ha.pr-:;per realm of judicial review, For insmﬁc_e, 5. 5( 1)(&)(iii.1)‘ requires .

thata Cliﬁ;ate Change Plan provide for a ig@j transition ‘fdr workers affected I;_ny greenliouse gas

| emission rédtl_r;tions and s. 5(1)(d) requires an guitable‘ distribution of reduction levels among the
sectors of the economy that‘comribute-to greenhouse gag e:mis'sions ‘These are policy-laden
cnnmderattons which are not the proper subject matter for judicial review, That is so bccause there
are o ubjectwe legal criteria which can be applied and no facts 16 be determined which would |
allaw a Court to dcmdc whathar compliance had been ach;(eved see C‘hicmm v. Canada, 2003

FCA 155,226 D.LR. (4th) 351 at para. 8.

[34] TItis not approprate for the Court to parse the language of 5. 5 into justiciable and non-

justiciable components, at'léast, insofar as that language deals with the dqxitent of a Clinate Change

L ATHRSTA
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Plaﬁ. Thi_s pmviﬁiun'must be fead asa whélé: and it mnt be judicially mforced on apiecemesl
basis. While,the fiulura 'of the Minister to prepare a Climate Change Plan may well bejﬁsﬁc‘iﬁhle,
an evaluﬂtion ofits content is not. Indeed the varions obligat‘iuns unde:f tﬁe Aét'fﬂr the Minister and
o&wrs to prepare, puhhsh and table tha reqmrad rcpoﬂs regulanons and statemmts are all- coupled
with lhe: mandatory temn *shall" That word i is construed as unpcmhv:: ina statutury mnmxt, and
when uv.cd it almost always creates a mand,atmy obligation: see the Inzerpretanoa Act, RS C 1985
¢ I-21, s. 11 So far as I can dctarmm¢, the word “ensure™ found ins. 5 and elsewhm: in the ICPIA ‘

is not commonly used in the cogtext of statutory interpreration to indicate an imperative.

[35] There are other reasons for not consmung the words in s, § “to ensure that Canada meets its |
[Kyot\aj obllganons” as creating _]ust:mmblﬂ duties, Tl:ke A¢t contemplales an ungomg process Qf

* review and adjustment within a contmuously wnlvmg seientific and pphtmal cnwmnmmt.' It refers
to cdoperative iniﬁati#cs with third parties including provincial aﬁthariﬁas and mdustxy These are

-not matters that can be completely éontrolle:d by the Govafnmént of Canada such that it could N

- unilaterally i;psure_ Kyoto compliance within any particular ﬁipcﬁfmna. The ‘Act also recogmz&ﬂ that
the implementation of any given Climate Changé Play may not bo ﬁmy accomplished in any given
year. ‘This is the nbvious ptnposeof 83. 5(1)(H), ;vhich allows for a. failim: to implement any of the
reguired rwmcma.l mmasurcs for ensuring Kyoto corapliance in a given year. Any such failyre must

| - be explamed by tha Minister in the succeeding Climate Change Plan to be I:abled in Parhammt bm;

it 15 implicit i in this provision that strict compllancc with the Kyoto emission Q'bhgghons in the

context of any particular Climate Change Plan is not required by s. 5.
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[36] | Fm-thcnnom ifthe (Lc:urt is not pf:rrmtted by the: pnnmples of Jusucmbmty to examine the o
substantive metits of a Climate Change Plan that dubiously clsimed Kyoto mmphance it Wouid he
. incongruous for the Court to be able to order the Mlmﬁter to prepare a cmnphant Plan whem he has

| &elib'erately'énd transparently dﬂclme:d to do 50 for xeasons of public policy.

Section 7
[37]  That the words “to ensure”-used in s. 5 of the Act reflect only a permissive 'mtent-is also
mdmated by the use ofthose words in 5. 7 of the Act daahng with the authonty of the GIC to pass,

repeal or amend e:mmnnmtal regulations.

[38] Anisolated :and strietly literal interpretation of ss. 7(1) would suggest that the GIC had 2
duty to make al] of the regulatory changes required to mm*e Kyato compliance within 180 daya‘nf
the Act c:ommg mto force Such'a construction 1s, huwaver, mmmpatlble with the practical 1 r&ahtms |
| of making such rcglﬂatnry changas and is also inconsistent w:th the languagﬂ of ss. 7(2) whlch
allows the GIC at any tlmu aﬂcr the passage of th¢ Act to makes further mgula.tory ¢hangc:s to a]so
ammre” that Canada mﬂcts its’ Kyoto obhgatmns. - These two provisions are dxfﬁcuit 1o fully

reconcile but the app-ém:ht intent is to allow for an ongoing process to regulate Kyoto compliance,

~ with the initial 180-day timeframe being mcrﬂiy directory or suggestive. I note, as well, .tha.t.s, 6 of
Act -';ays omly that the GIC “maj.«f" maké regulaﬁuns .That 1mmge 15 élearly not manditor:,r This, |
1 think, was the basis for the admonition by Lord Brom&Wxihnsou in R v. Secretary of, State fbr
the Hame Depaﬂment [1995] 2 ALL E.R. 244 (H.L.), to the effect that thhout clear statutory -

language the courts have no role to play to in requiring legislation to be implemv;nted.- This, he gaid, -
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w;ould tread dangerously close to the area over which Parliament enjoys exclusive juﬁsdiétion, The
language of ss. 7(1) and ss, 7(2) is sufficiently wunclear that I do not think that it was intended to

override the cleagly permmissive meaning of the words “may make regulations” 1n s5. 6(1) of the Act.

[39] The argmnmt that ss. 7( 1) creates a justiciable duty is further weakened by the problem
facmg the Court for crafting a mf:a:mngﬁﬂ remedy. FOTE concedes that the Court ::ammt dxctate
what it was that thc GIC mwst have done to regulate compliance with Kyoto, Nwexthaless it
argues that the GIC had a resxdual duty to do something of 2 regulatory nature within 180 days of
the K.f’I.A'becuming law. It isvundm.ﬁable that an attempt by the Court to dicﬁie the content of thc

“proposed mgulatory aﬁangemﬁnts would bé an imppmpﬁate interference with the executive role.
The 1d¢a that the Court should deélﬁ that the GIC had a legal duty to make some sort of _r&gulaﬁry
adjuéunént thhm 180 days however insigmificant that response m:ght havé bmn has wsfy litfle

© appeal and seetnls to e 0 pose an unsausfactnry role for the Court.. InR. v. Secretary of Starz, '

~* above, Lord Nlchoﬂs dectined to recognize as justiciable a statutory duty requiring the Sacretat}f of
State to appmn’p a date for the commenccment qf certain statutory pmwsmnﬂ. Lord Nicholls was
concerned about thé Judicial enforcement of a duty that waé “‘sﬁbstanﬁall.y. e_mptjr of content” and
where the.Mirﬁster;S substantive decision hvolvad consid;:mt_ion of a “wide range of

circumstances”,
[40]  Cuvenihat the Cowrt is in no position to consider or to dictate the substance of the regulatory.

scherne apticipated by the Act, it seems to me to be highly unlikely that Parliament intended that fhc

180-day timeframe be mandatory and justiciable. -Indeed, I question whether, outside of the
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mnStitutioﬁal éontc:;t, ﬂm Court has any role io play in controlling or directing the §ﬂ1¢r branches of |
 government in the conduct of their legislative ‘and regulatory ﬁ.mctieﬂs.‘ This was the view of
Justice Banry Sﬁﬁyer irjAzemder Band No. 134 v. c:anada (Minister of Indian mazrs and
Northern Developmemj [1991]12F.C. 3, {1990] F.C.J. No. 1085, where he ohsewed that the.
‘mcbnent ¢f reg'ulmons must be seen as pnmanly the performance ofa polmcal duty. whu:h is mot
Judlcxally enforceable ‘Support for thus view can 3150 be found in the following passage from the
- decision of Jusnce Stmla in Re Pim. and Minister of the Environmem [1978]23 OR. (Zd) 45, 94
DLR(3d)254(och (Div. Ct.)) at p. 9: |

‘ 21 Tt may not be necessary to add anything ﬁ.lrther, but 1f itis, itis

. my opinion that I would not exercise the discretion of the Court with
tespect to the application in the nature of mandamus. I would dismniss
that application becanse even if there had been a mandatory date for
the Lieutenant-Governor in Coungil to enact Regulations which T
have found there was not, [ believe that it would be totally inoproper

- for this Court to order the Lieutenant-Governor in Council to enact
Regulations relating to a matter of which the Courthasno =
knowledge, The Court has no concept of what should be included
thereimn or within what time frame they should be made. Ths 15 not
the type of case where a mandatory order of the Court could properly
be enforced by the Court and, therefore, it should not be granted.

A very simil.ér view was expressed by Justice Richard Mosley in Cenadian Union of Public
- Employees v. Canadu (Mz‘ni&rer of Health), 2004 FC 1334, [2004] F.C.J. No. 1582

43  The applicants’ argnment in relation to the provinces

controlling the nature and extent of the information provided to the

federal Minister is predicated, in my view, on an underlying

challenge to the Governor in Counéil's failure to make regulations to

require the provinces to provide presotibed information to the federal

Minister concerning their health insurance plans. This cannot sustain -
- ajusticiable issue. The lack of such regulations is not a matter for the

courts, as the Act does not oblige the Minister to propose them nor -

the Governor in Council to make them. The enabling authority, set
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out in paragraph 22 (1)(c) of the Act, is strictly permissivé and not
mandatory; o o L
 Sections 8 and 9 |
[41] ifs. 7 of the KPIA dniss' not create a mandﬁtmy duty to fegxﬂatc, it necessarily follows that
all of the regulatory and related duties described in 5. 8 and 5. 9 of the KPIA are not justiciable if the
| GIC declines to act, If t_hc government cannot be compelled to regulate, it canot be required fo
m out the.:“ ancillary duties of publishing, reporting or c:onsulting on the eﬂicécy of sm:h measﬁre;

—unless and until there is a proposed KPIA. regulatory change. e

Parliamentary Accaunmb?ligr |
[42] ‘The issue of justiciability st ‘al‘sn be assessed in the context of the other mechanisms
adopted bsr thé A;:t for ensuring Kyoto compliance. Tn this case, the Act cfeates rgfher elaborate

_ repéxﬁng and review mechanisms x;vith_in the Parliatnentary sphere. On this point I agree with the
counse] for the Respdndents that, with respect to matters of substantive compﬁﬁnce ﬁvith Kyoto, the
Act clearly contettiplates Parlimnm&'md pubhc accountability,. While sudh a scheme will fot |
always displace an enforcement role for the Court, i tbe overall c;:mxt of this case, I thils it does.
i Parliament had intended to irﬁpcse a justiciable duty up‘oﬁ the government fo cﬁi_xlply with
Canada’s qutcr lconﬁniﬁn:nts, it conld easily have said so in clea.t" and simple:.language.z The Act,
however, uses somewhat equivocﬂ language subStiu!ﬁug “0 ensure that” for the usual mandatory
terrn “shall” It then goes on to create an indirect scheme for “ensuring” Kyoto compliance largely

through the function of scientific review and reporting to the public and to Parliament. For instance,

.2 The Respondents’ characterization of the Janguage of this Act as “unusual” is certainly a fair one.
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the anmual Climate Change Plan required by 5. § must be published and subjected to public
comment. The Plan must also be -tabled in Parliaﬁmnt and referred to the appropriate Pﬂlﬁnwnmry'
comunittes for consideration. Any regulations proposed to be made under the amhnnty of the Act
must first be pubhshe:d for public consuliation purpusaes in the Canada Gazette. Smnon 9 requires
that within the first 120 days of the ‘Ac-t becoming law, the Minister must pmpare a statement setting
out the gas emission reductions that are reasbnably axpected to. re:sult_in gvery year unti.l 2012. That
staternent must also be pubhshed and tabled in Parhammt Both the Climates Changf: Plan and the
Ministers statements are then required to be submlttcd to the Round Table for external eview,
advice and comnmnt ’Ifhz Round Table analysis is required to include consideration of the
likelibood that the proposed measures or regulations will achwve the projected emission reductions.
This report must also be published by the Minister and tablcd in both the House of Cﬂmmons and
Senate. The Commissioner of the Environment and Sustainable Developmﬂnt (Cjonmussmner) is
sinﬂlarly olbligcd‘ to prepare, publish and table a bi-annual report -which analyses Canada’s progress

7] impleméxm'ng the Climate Change, Plans and in meeting its Kyoto obligations.

[43] Allof the above measures are dlrec:tcd at ensuring c:umplwncc with Camda s substantive
Kyoto. conumtments through publm, smennfic and political discourse, the subject matter of which is

mostly not ame_:nable or suited to judicial scrutiny,
[44] Considering the scope of the review mechanisms established by the Act alongside of fhe

statutory construction issues noted above, the statutory schenie must be interpreted as excluding

Judicial review over issues of substantive Kyoto corpliance including the regulatory fimction.
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Parhament has, w1th the KPIA, crcatecl a mmprehenmve systcm ofpuhlw and Parllmnc:mary

' .accountabﬂlty asa subst:mte: for jud1¢w1 review. The pmctma! sxgmﬁcanse of Parhammm:y
ovcrszg,ht and pallucal accountabxhty shcsuld not, however, be undmeshnmwd, particularly in the
contcxt of a mmonty government: see Canada (Audzrcw Generav w Canmia Mzmster of. Erzergy,

Mines and Re,soumes), above, at para. 713

‘[45] I find suppoxt fbr thrs v1erw in the comprchcnmvn j‘llSthlablhfy analyms camr;d out by Justme
‘Rmhard Moslf;y in Cauadmn Union af Public Employees, abnvt That case mvnlw:d a]lﬁgatmna
 that the Minister of Health had failed to carry out certa.m statutory dutlcs unpﬂs&d by the Canada
Health Act, &.5.C. 1985, c. C-6 selated to provincial compliance with the national healthoare
standards. Mong athee claims for reli_e;f,‘tﬂé applicants sought a declaraﬂéﬁ' that the nmndaﬂed
Canada Hez;lth ;;&ct Annual Report was not sufficiently cdmpr_ehansivé in de;aimg with the issue of
* provincial compliance, It was also argued that the Minister had disregarded his statutory auttority
| to-.compel pmvmcia}';;:ompiiance and had thereby exercised bis dimréﬁnnin a way thitt frustrated.
the purpose of the..legisla_.tliun. The Minister téql% the position that hie gmmmry ng fimctmn
_ i'nm‘lvcd a pdlicy—ladcn duty owed solely'tb Parliaman't;. as sﬁch it was not justiciable. 'I'haCouﬂ
' sided with the M:mster for the followmg reasons: ‘ -
| 39 As stated by Chief Justice Dickson in Camda (Aud:tar
- General) v. Canada (Minister of Energy, Mines & Resources), supra

at pp 90-91,a detemunatmn of whether a matber is Justicmble is:

" . first aml foramﬂst, a nonnatwe mquu'y into.the
appmpna.teness as a matter of consnmtwnal judicial

3 Itis perhaps atso worth noting here that the Kyoto Pmmcul establishes its own formal system of accountability aod
that Capada’s refusal to meet its Xyoto oblla&nons has attracted mtcrnauonal cridcism from other perties to the

Prowocol.
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policy of the courts deciding a given issue, ot instead,
deferring to other decision-making institutions of the
polity... There is an array of issues which calls for the
exercise of judicial judgment on whether the
questions are properly cognizable by the courts.
Ultimately, such judgment depends on the .
appreciation by the judiciary of its own position in the
congtitutional scheme.

40 Inthe view of this member of the judiciary, while this
application raises important questions, they are of an mherently
political nature and should be addressed in a political forum rather
than in the courts. '

41 Thc Act requires that the annual report tabled by the Mimister

be 1zid before each House of Parliament, thus indicating that

‘Parliament’s intention in creating this obligation was to provide for

review and debate on the content of the reports by Parliament itself.
Allegations of informatiopal deficiencies with such reports are,
therefore, to be addressed and dealt with by thaf bramch of
government, and not, in my view, by the judiciary. It is not for the
courta o usurp the role of Parliament iti detérmining the nature and
quality of the information it has deemed necessary to conduct ifs
functions. As stated by Justice McLachlin, as she then was, in New
Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the House of
Assembly), [19931 1 8.C.R. 319 atp. 389: ' -

... Our democratic government consists of several
branches: the Crown, as represented by the Govetnor
Cleneral and the provincial counterparts of that office; .
the legislative body; the execuiive; and the cousts. It

is fundamental to the working of governrent as a
‘whole that gl these parts play their proper role. Itis

 equally {undamental that no one of them overstep its -

bounds, that each show proper deference for the
legitimate sphere of activity of the other.

42  The Minister's duty to report to Parliament on an anpual basis
as to provincial compliance with the Act's criteria and conditions is -
clear. The determination of what constitutes "all relevant

- information” for the pupose of the reporting requirement is

appropriately determined by the Minister, in consultation with the
provinces, and is subiect to policy. and political concerns, the

 parameters of which it is not for this Court to determine. The
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Minister is accountable to Parliament for the scope and accuracy of
the information the report contains, I agree with the respondent that
- the saction 23 obligation is one owed to Parliament and not to the
. applicants or the public at large although requiring production of an
annual report will necessarily inform public debate on the subject.
Any remedy, therefore, with regards to fulfilling the section 23
obligation lies within Parliament and not with the courts,

Iv. Cunclusmn‘ ‘

[46] Thave cancluded that the Court has no role to play revnewmg the raasonableness of the -
‘government’s response to Canada's Kyoto corrmﬁtm:ms within the four corners of the KPIA.
While tﬁers may be a ﬁmited role for the Court in the enforcement of the clémiy nmndatory
elements of the Act such as those requmng the prepamhcm and pubhcatmn of Climate Change

Plans, statemnents and reports, those are not matters whmh are at :sswa in these: apphcauons

[47]  Even if I am wrong about the issue of justiciability, I would, as 1 matter of discretion, still
decline to make a mandatory order against the Respondents. Such an order would be so devoid of
meaningful content and the nature of any response to it so logally intangible that the exercise would

be meaningless in practical terms.

[48]  In the result, thc:se,- applmatmns st be d:snusaud I will deal with the issue of costs in
writing. If the Reapcmdents are seeking costs, they will have 10 days to make a sulmussmn to the

Court. FOTE will be allowed 7 days to reply. Neither subrnission should exceed 5 pages in length.
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. JUDGMENT
" THIS COURT ADJUDGES that these applications for judicial review be dismissed

THIS COURT FURTHER ADJUDGES that the issue of costs be resstved.
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