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About PEER

Public Employees for Environmental Re-
sponsibility (PEER) is an association of
resource managers, scientists, biologists,
law enforcement officials and other gov-
ernment professionals committed to up-
holding the public trust through respon-
sible management of the nation’s envi-
ronment and natural resources.

PEER advocates sustainable manage-
ment of public resources, promotes en-
forcement of environmental protection
laws, and seeks to be a catalyst for
supporting professional integrity and pro-
moting environmental ethics in govern-
ment agencies.

PEER provides public employees com-
mitted to ecologically responsible man-
agement with a credible voice for ex-
pressing their concerns.

PEER’s objectives are to:

1. Organize a strong base of support
among employees with local, state
and federal resource management
agencies;

2. Inform policy makers and the public
about substantive issues of concern
to PEER members;

3. Defend and strengthen the legal rights
of public employees who speak out
about issues of environmental man-
agement; and

4. Monitor land management and envi-
ronmental protection agencies.

PEER recognizes the invaluable role
that government employees play as de-
fenders of the environment and stewards
of our natural resources. PEER supports
resource professionals who advocate en-
vironmental protection in a responsible,
professional manner.

For more information about PEER
and other White Papers that cover a variety of issues, contact:

Pubiic Employees for Environmental Responsibility
2001 S Street, N.W., Suite 570
Washington, D.C. 20009-1125

Phone: (202) 265-PEER ¢ Fax: (202) 265-4192
E-Mail: info@peer.org
Website: http://www.peer.org
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Empty Promise

About This Report

This PEER white paper documents the inten-
tional, long-term efforts to undermine the
Surface Mining Control and Reclamation Act
(SMCRA) by the very officials sworn to up-
hold it-the leadership of the Office of Surface
Mining Reclamation and Enforcement {OSM}
and the Department of Interior. As a conse-
quence, the promise of SMCRA has never
been realized and the OSM today is a demor-
alized and marginalized agency.

Empty Promise is written by employees of OSM,
PEER contacted nearly every current employee
to solicit their input to this project. Their
resulting comments, submissions and interviews
were then woven together into this report.

This PEER white paper is part of a special effort
to commemorate the twentieth anniversary of
the enactment of SMCRA. As part of that effort,
PEER has reached out to OSM “Pioneers,” em-
ployees who began service with OSM at its
inception. The perspective of the Pioneers was
especially helpful in assessing the effect the
early years of the agency had on its later years
and continuing through to the present.
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The OSM employees who contributed to this
report have been promised confidentiality
and will remain anonymous. This arrange-
ment not only protects them from retaliation
but focuses attention on their message rather
than the identity of the messengers.

This white paper is being issued at the time
new, untested leadership assumes the helm
atthe OSM. Itis our hope thatthis report will
assist the new director in understanding the

history ‘and dynamics of the agency she will
head.

PEER wishes to thank the Citizens’ Coal Coun-
cil for their wholehearted cooperation and
assistance in preparing this report. This white
paper could not have been completed with-
out the research, interview skills and hard
work of Vanessa Hopgood of the George
Washington School of Law.

PEER is proud to serve conscientious public
employees who have dedicated their careers
to the faithful execution of the laws protect-
ing this country’s natural resources.

Jeffrey Ruch
PEER Executive Director
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I. Executive Summary

According to its own employees, the U.S.
Office of Surface Mining Control and Recla-
mation (OSM) is being obstructed from en-
forcing elemental environmental safeguards
against the devastating effects of strip mining
for coal. As a consequence of agency
management’s pattern of improper inaction,
thousands of streams are polluted to the point
of being biological dead zones. Hundreds of
thousands of acres ranging from Appalachia
to the Southwest deserts remain open pits,
leaching acids and other toxins while posing
a health and safety hazard to the surrounding,
mostly poverty stricken communities.

Internal obstruction of OSM began shortly after
the enactment of the Surface Mining Control
and Reclamation Act (SMCRA) and continues to
this day. Surprisingty, however, the record of
the Clinton Administration on strip mining
enforcement is worse than the records of the
Reagan and Bush Administrations.

The environmental consequences of this fail-
ure to redeem the promise of SMCRA has
been stark:

¥» despite the law’s requirement of contem-
poraneous reclamation, virtually none of the
hundreds of thousands of acres strip mined in
the West have been reclaimed. As of 1996,
less than 1 percent of the 120,000 acres strip
mined in Colorado has been reclaimed and
not one acre of the more than 90,000 acres
of stripped Native American lands has been
reclaimed.

» 12,000 miles of American streams are con-
taminated with iron, manganese and sedi-
ment from abandoned strip mines which have
not been cleaned up, leaving nearly 600 coal
waste dams and causing more than 1500
landslides. Many of these abandoned strip
mines have festered for years despite a billion
dollar surptus in the fund dedicated to their
remediation.

The extent of these problems has actually
accelerated during the Clinton Administra-
tion because the regulation of coal strip min-
ing has repeatedly been traded away under
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industry pressure. Ratherthan aresuscitation
of OSM under Interior Secretary Bruce Bab-
bitt, there has been regression. Under
Clinton’s appointees, OSM has:

¥ cut inspections nationaliy by over half
from prior years, and in many areas the re-
ductions have been more dramatic. Accord-
ing to its own records, OSM conducted no
inspections in Wyoming, Pennsylvania, Colo-
rado, Utah, Alaska and lowa in the first five
months of 1996.

¥ the quality and thoroughness of inspec-
tions has also significantly declined. !n some
instances, watching a videotape prepared by
a mining company constitutes an inspection.
In other instances, a “drive-by” or “fly-by” of
a site is marked as a completed inspection.

» theinspection force has been cut by halfin
the largest reduction-in-force in agency his-
tory. The layoff targeted field enforcement
staff, thereby doubling the ratio of managers
to employees within OSM despite the stated
goal of Vice President Gore’s National Per-
formance Review to trim the supervisory ranks
of federal service.

In an effort to accommodate Western gover-
nors, the Clinton Administration has defanged
federal oversight of state surface mining pro-
grams. The extent of rule bending has be-
come so blatant that one OSM employee
suggested that the agency’s motto should be
changed to “Let’s Make a Deal.” As a result
of new Clinton policies:

» *Ticket Fixing,” where citations of viola-
tions are withdrawn by OSM managers over
the objections of enforcement staff, is ram-
pant, particularly on Indian lands where fed-
eral inspectors retain direct authority.

> states are allowed to choose which federal
standards they wish to be graded upon and
are further allowed to conduct self-assess-
ments.

» renewed flooding during July of 1997 in
Buffalo Creek, West Virginia, site of the 1972
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surface mining disaster which cost 125 lives
and led to the enactment of SMCRA, drew no
federal inspection despite repeated commu-
nity requests.

Compounding the environmental problems
at OSM, woefully inadequate regulation of
mine blasting has wreaked havoc on neigh-
boring communities, and in some instances
rained death on unsuspecting victims kilied
by flying rock. Rather than update their
blasting limits, OSM managers are content to
search for other explanations, officially blam-
ing an unrecorded earthquake for structural
damage to a Pennsylvania home, and chiding
Indians for the shoddy constructions of hogans
damaged by mine blasting.

The poverty of most coal mining areas in this
country has fostered a scrappy but outgunned

citizen movement, which includes several
tribal groups whose lands are being radically
affected by huge strip operations in the South-
west. The plight of tribal groups, whose
water supplies, livestock and homes have
been directly affected by this massive scale of
mining has not drawn intervention by federal
officials. Infact, the Department of Interior’s
Office of Environmental Justice was deemed
duplicative by the Secretary and closed.

This employee-authored report is being is-
sued on the twentieth anniversary of the en-
actment of SMCRA. At the same time, a new
appointee, Kathleen Karpan, is slated to as-
sume the duties of Director of O5M. PEER
hopes that these two events shall be the
occasion to reassess the federal record of
strip mining regulation so that the promise of
SMCRA may be finally realized.

* acid mine drainage: any water with apHless than 6.0
draining from a coal mine. Water is often orange-
colored because of the presence of oxidized iron.

# arga mining: a surface mining method that is carried
oninlevel gentle rolling topography on relatively large
tracts of land. Active area mine pits may be several
miles long.

¢ hucketwhee! excavator: a continuous digging ma-
chine that uses arotating vertica! wheel with buckets
for large-scale stripping and excavating.

» dragline: an excavatingmachine, usually used inlarge
flat areas that drags a bucket (which holds up to 220
cubic yards of material) toward the machine cables,
loads it with spoil, and then hoists the baom up to 350
faet long, allowing the machine to excavate wide
benches by depositing spoil hundreds of feet away
from the highwall.

Definitions

Note: These definitions are drawn entirely from the OSM publication “Surface Coal
Mining Reclamation: 15 Years of Progress, 1977-1992"

+ highwall: the ciiff-ike excavated face of exposed
overburden and coal int a surface mine.

* impoundment: & pond ar other water-holding strug-
ture or depression, formed naturally or artificially
built.

® permit: a document issued by the regulatory author-
ity that gives approval for the operation of a surface
coal mine under conditions set forth in SMCRA and
the implementing regulations.

+ sedimentation pond: an impoundment constructed
on the mine site to remove solids from surface water
before the water leaves the permit area.

 subsidence: ground surface depressions and cracks
that develop above and underground mine after coaiis
mined and the mine roof angd overlying rock material
saf or collapse.

6
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II. The Promise

King Coal and
Strip Mining

Energy generated by coal-fired power
plants currently supplies over half the
nation’s electricity needs. Since 1970
the demand for coal has almost tripled
among electric utilities because of its
low cost relative to other energy sources.
Ofthe more than one billion tons mined
domestically in 1996, forty-three per-
centcame from Appalachia, sixteen per-
cent from the Midwest and Interior Re-
gion, and forty-one percent for the West.
Production in the west has quadrupled
since 1970. Coal deposits can be found
in thirty-eight states and on a number of
Native American Reservations. Cur-
rently, twenty-three states and three
tribes have active coal operations on

their lands. Contour Mining. Typically usedin the more moun-
tainous terrains of the East.

In the early 1970’s, strip mining over-
took underground mining as the pre-
dominant method of coal extraction in the United
States. As the largely under regulated industry

grew, the United States witnessed one of the
most stunning accumulation of environmental
abuses the country had seen. By the mid-1960's
nearly one million acres
of mined lands had been
abandoned by coal com-
panies. According to a
Final Environmental |m-
pact Statement issued by
the Office of Surface Min-
ing Reclamation and En-
forcement in 1979, abu-
sive surface mining prac-
tices were responsible for
the loss of 264,000 acres
of cropland, 135,000
acres of pasture and
127,800 acres of forest.

There are five main strip
mining techniques: area
mining, open pit mining,
contour mining, auger
mining and mountaintop
removal. Geologic and
economic considerations
dictate which method is
used in a given location.
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Area Mining. Typically used in the relatively flat terrains of
the West and Midwest.

osM



Augur Mining. Used in conjunction with contour min-

ing to extract an exposed coal seam.

plies, erode neighboring lands,
drain underground water reserves,
destroy wildlife, tear apart roads
and damage homes and other
structures. Surface mining isavery
disruptive process, but its impacts
on people and the environment
can be mitigated by the use of
proper mining practices, reclama-
tion of land once mining has fin-
ished, and the prohibition of min-
ing in sensitive or unreclaimable
areas. Under current technology,
all of these things are feasible on
most lands where coal is mined.

osM

Strip mining operations all share some basic
steps. Mine operators start by removing vegeta-
tion and digging up the topsoil with bulldozers
and other machines. Next, the
overburden, the sub-soil and
rock layers cavering the seam
is blasted with explosives and
removed using bulldozers,
shovels, bucketwheel excava-
tors or draglines. These ma-
chines can reach massive pro-
portions especially atlarger op-
erations in the West.

After removal of the overbur-
den, the coal seam is broken
into manageable pieces with the
use of explosives. The coal is
hauled away from the deposit
by truck and conveyor belt. The
run-off from mining operation is
usually collected in sedimenta-
tion ponds so that it does not
clog up streams and rivers. Once
the coal has been extracted, the
overburden, or spoil, is used to
fill in the mined areas and to

ountalntop Removal. As an alternative to contour min-
ing of a slope, the entire top of the mountain is removed.

The demand for national strip min-
ing legislation was demonstrated to the country
when in 1971 over a dozen bills on the subject
were introduced in Congress. There was wide

osM

return the land to its approxi-

mate original contour. Excess

overburden is dumped into a fili. The topsoil is
then replaced and compacted to ensure that the
land will be stable and free from erosion. Finally,
the operator seeds the topsoil with vegetation of
the kind the land sustained prior to mining in order
to return it to its original state.

When conducted recklessly strip mining can
reduce the fertility of soil, pollute water sup-

AR

variation among the bills, ranging from propos-
als to abolish strip mining altogether to propos-
als for only nominal regulation. None of these
bills made it through Congress.

In 1972 an event galvanized the drive for regu-
fation of strip mining when a coal waste dam in
Buffalo Creek, West Virginia failed killing 125
people.
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In the aftermath of the Buffalo Creek tragedy,
two moderately worded coal regulation bills
passed Congress twice in the early 70's only to
be vetoed by President Ford. While campaign-
ingin 1976, Jimmy Carter made a promise to the
public that if he became president he would a
sign a bill like the one vetoed by President Ford
in 1975,

“SMCRA”

On August 3, 1977 President Carter signed the
Surface Mining Control and Reclamation Act
{SMCRA) into law, culminating a generation
long campaign by coal field citizens and envi-
ronmental groups to pass a law providing com-
prehensive, uniform, workable standards to
govern the surface mining operations of the coal
industry and protectthose who fived near them.
it was one of the most bitterly contested envi-
ronmental statutes to pass Congress in the 1970's.
At the signing ceremony President Carter stated
“I'm concerned with some of the features that
had to be watered down during this session to
get it passed, but | think that this provides us
with a basis on which we can make improve-
ments on the bill in years to come.”

“Surface mining” includes the surface effects of
both strip and underground mining.

The intent of Congress in passing the Act was to
establish a strong federal regulator which would
ensure strip and underground mines were oper-
ated and reclaimed in a safe and environmen-
tally sound manner, in addition to addressing
the reclamation of thousands of ravaged mine
sites abandoned prior to the enactment of
SMCRA. The Office of Surface Mining Reclama-
tion and Enforcement (O5M) was created within
the Departmentof Interiorto administer the Act.
OSM is charged with ensuring mining opera-
tions meet minimum standards of health, safety
and environmental protection. SMCRA contains
over one hundred environmenta! performance
standards. Its mission is set out clearly in Sec-
tion 102 of SMCRA. The first sentence expiains
that it is the purpose of the Act to “establish
nationwide program to protect society and the
environment for the adverse effects of the sur-
face coal mining operations.” This nationwide
program is to assure:

“[Tlhe rights of surface landowners...are fully
protected from such operations;...that surface
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mining operations are not conducted where
reclamation as required by this Act are not
feasible...that adequate procedures are under-

- taken to reclaim surface areas contemporane-

ously as possible with the surface coal mining
operations...that appropriate procedures are
provided for public participation in the devel-
opment, revision and enforcement of regula-
tions, standards, reclamation plans, or programs
established by the Secretary [of the Interior] or
any state under this Act....”

Under SMCRA, states are to play a large role as
the local and primary enforcers of the Act.
Before they could assume this role, however,
they had to construct a state program that would
provide standards and regulations “no less strin-
gent than” those contained within the Act. This
was an essential premise of SMCRA because
many of the abuses perpetrated by the coal
industry prior to 1977 were derived from “the
states inability to be effective regulators in the
face of the coal industry’s economic and politi-
cal power.” Prior to the Act, coal companies
that did not wish to remediate pollution and
other hazards caused by their operations would
merely threaten to relocate to another less re-
strictive state. This maneuvering by coal com-
panies resulted in a strong downward pull on
regulation, providing the incentive for state
officials to promulgate weak regulatory laws or
to ignore stringent ones. By providing national
standards, it was hoped that SMCRA would
eliminate the leverage that companies held over
the states and end bargained non-enforcement.

SMCRA was dubbed “The Promise” by coal
field citizens who hoped that strip mining would
finally take place in a responsible manner; one
that would not scar their landscape, destroy
their water, endanger their health and destroy
their chances for a sustainable economy. This
account of the Office of Surface Mining docu-
ments a history of betraya! of both the citizens
and dedicated employees who have tried to
realize the promise.

The Twig is Bent:
OSM’s Early Years

Excluding the first three years of the agency, the
Office of Surface Mining has been racked by a
history of uncertainty for inspectors and em-
ployees inthe field. From its inception OSM has
been a beleaguered agency; under constant
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attack from states and the coal industry. During
the heady days after SMCRA’s passage, many of
the college-educated sons and daughters of coal
field families joined OSM to carry out the Act’s
mandate and ensure that conscientious mining
would now take place within their communi-
ties. Under the Carter administration, employ-
ees received the clear message from superiors
that they were to build a strong federal presence
in the fields through full and fair implementa-
tion of the law. During the first two years impor-
tant accomplishments were made. Over 1000
illegal “wildcat” mines were shut down. Citi-
zens also began to see changes in their local
landscapes as reclamation work was carried out
for the first time.

As a new agency, OSM had to be built from the
ground up. The budget was not allocated for
seven months after the Act was passed. The first
entrants into the agency worked at a frantic pace
trying to hire employees, write regulations, in-
spect mines, draft administrative manuals and
make sure they were meeting the Act’s mandate
all with a skeletal staff and insufficient budget.
Intense political pressure from states and indus-
try exacerbated the situation. In order to start
carrying outthe Act, OSM began to draftinterim
regulations. These would stay in place untif the
agency could craft a permanent program.

Before the agency even got on its feet it faced
major challenges. Coal associations, individual
operators and state governments tried delay
implementation of the taw through intense lob-
bying of Congress. Oppaosition also came in the
form of lawsuits challenging both the constitu-
tionality of the Act and regulations written pur-
suant to it. Dozens of lawsuits were filed against
OSM in 1978 alone, with the states of Indiana,
lllinois and Virginia among those who partici-
pated in these legal attacks.

Constitutional challenges to the Act failed, but
suits concerning interpretation of SMCRA had
differing results leading to additional delays in
the enforcement of the law. When Walter Heine,
the original director of O5M, sentinspectors out
for the first time he wasn’t even sure whether
they couild legally issue cessation orders. In-
spectors had to engage in bluffing contests with
mine operators to convince them that OSM had
the power to back up its citations. In the early
years, inspectors received numerous threats and
some were even physically attacked. Despite all
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these problems, their efforts were bringing mea-
surable improvements to the coal fields, espe-
cially in Appalachia.

OSM was a very energetic agency in its early
years, despite having only 200 inspectors to moni-
tor mines across the nation. This momentum
changed quickly, however, with the approach of
the 1980 presidential election. Reonald Reagan
was elected into office on a pro-business cam-
paign promising “regulatory relief * to industry.
Onceinoffice, President Reagan kept his promise,

President Reagan began reining in agencies
designed to protect the environment, particu-
larly those within the Department of Interior.
One manifestation of the attack could be seenin
the agency budget requests which were well
below those proposed under President Carter.

While in office, Reagan pushed for policies that
would be accommodating to the states and
amenable to industry’s bottom line. Under his
direction, enforcement of SMCRA went from a
policy of strict compliance, to “negotiated com-
ptiance;” a barely disguised euphemism for
minimal enforcement. Even before his inaugu-
ration, some OSM personnel began to modify
actions to avoid antagonizing the incoming
Republican administration.

According to a U.S. Department of Justice re-
port, a measurabie sign of this self-censorship
was evident in the inspection and enforcement
statistics during this time. Enforcement figures
experienced a sharp drop even in light of the
fact that states were beginning to assume re-
sponsibility for federally approved programs.
The number of federally issued cessation orders
numbered 1,633 in 1980. The year of Reagan’s
inauguration the figure dropped to 618.The
next year there were only 195, If ten-day
notices were added to these totals, citations
issued to a state for non-enforcement, the num-
ber came to 563. Yet at this time the United
States had thousands of active mines.

Even where enforcement action had been initi-
ated, the follow through was lacking. By 1982,
OSM had also only collected about twenty
percent of the fines its inspectors had assessed
against transgressing companies.

Shortly after the inauguration, Reagan’s Secre-
tary of the Interior, James Watt held a “town
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meeting” for Interior employees at which he
explained the new policy of “regulatory relief.”
Those who felt they could not work for such a
program were publicly invited to search for
other employment. It was at that point relations
between political appointees and QSM field
employees first began to deteriorate.

In keeping with the presidential program, the
Reagan administration deliberately undercut
O5M by placing people who had been opposed
to the creation of the agency in top level posi-
tions within the agency. A complete turnover in
OSM leadership was accompanied by drastic
budget and personnel cuts aimed at the heart of
the agency; the inspection and enforcement
operations. Twenty-nine percent of employees
cut were inspectors and field staff.

The other branch of “regulatory relief” in-
volved gutting three years of regulations pro-
mulgated under SMCRA since its passage in
1977. Although periodic revisions are nor-
mal, by mid-1981 the administration and the
coal industry had targeted 89 rule sections
for deletion, 329 sections for revision, 112
sections for combination with other sections,
and 12 new sections for addition to the pro-
grams. The main targets were sections rein-
forcing OSM’s strong state oversight role and
the broad public participation provisions. A
new regulation was promulgated during this
time called “state window” regulation. It re-
placed the requirement that state regulations
be “no less stringent than” than the federal
program with the subjective standard that
they be “no less effective than”it.

OSM was then reorganized in a way to render it
ineffective a mere four years after it had been
created. In a nonsensical division of labor, the
related functions of permit review and mine
inspection were separated into different offices
in 1982. Large “Technical Centers” located dis-
tant from the field in major urban centers be-
came responsible for approving and reviewing
the adequacy of mine permits while OSM field
offices were assigned the job of carrying out
inspections. Inspectors had to confer with the
technical center when they discovered a permit
defect leading to violations of the Act. This
arrangement created overlapping and conflict-
ing field directives to the detriment of consistent
regulation.
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Another policy was instituted at this time
whereby Washington approval was required
before any litigation could be brought against a
transgressing coal operator or state. Cessation
orders were also required to be cleared through
headquarters first. Centralization of power within
OSM led to increased latitude for the states.

Things continued in much the same way under
President Bush. The director of OSM during the
Bush administration, Harry Snyder, was cited
by many employees as the perfect example of
what was wrong with OSM leadership. During
a House Appropriations Committee oversight
investigation conducted in 1992, allegations
surfaced that Snyder had intervened in at least
25 inspection and enforcement actions on be-
half of coal operators. One of the most egre-
gious instances
was Snyder’s
agreement with
Jackson Valley
Energy Partner to
reclassify a
mine’s output
from coal lignite
to a noncoal sub-
stance, thereby
removing the
mine from OSM
jurisdiction.

Snyder created an
atmosphere of in-
timidation  at
OSM by habitu-

Harry Snyder. 0SM
Director under Presi-
dent Bush.

ally calling Field
Office Directors
and employees after business hours with in-
struction antithetical to OSM policy and its
legislative mission. Under his directorship, in-
spectors were reticent to cite violations for fear
of losing their jobs. Transfers were used as a
means of retaliation. Enforcement and inspec-
tion numbers remained low during his tenure.
Mismanagement of the agency was blamed for
creating a “paralyzed environment, in which
inspectors ‘look for signs’ on how they are to
conduct their inspections,”according to Con-
gressional investigators.

This investigation revealed an agency that had

been plagued by management and morale prob-
lems throughout its twelve years of Republican
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leadership. The major problems cited included
the proliferation of managers, the susceptibility
of field office directors to political pressures,
and the questionable location of field offices
away from the mines they were assigned to
regulate. When traveling into the field, direc-
tors were more concerned with meeting with
state and industry representatives than with
their employees. Additionally, roughly forty
percent of OSM employees were located in
Washington, D.C. An additional twenty percent

"

Citizens' Coal Council summit,

Interior Secretary Bruce Babbitt. Pictured at July 1993

The Clinton Years

After twelve disheartening years of Republican
leadership, OSM employees looked to the Demo-
crats for relief. During the 1996 presidential
campaign, Bill Clinton and Al Gore represented
themselves as staunch supporters of the envi-
ronment and promised theirs would be an ad-
ministration of change. Employees believed
these new promises and thought they would
finally be free to do their jobs.

On April 23, 1993, the
new Interior Secretary,
Bruce Babbitt, reinforced
this belief at a mass meet-
ing organized specially for
OSM emplovees. Babbitt
told the 400 member au-

dience:

“I’'m going to adopt you.. .|
guarantee that as long as
I'm in charge of this de-
partment they’re not go-
ing to be bullying you, and
they’re not going to be
pushing you around, and
they're not going to be
blaming you and making
life miserable for you,

were located in the Technical Support Centers
in Pittsburgh and Denver, leaving only forty
percent of employees in the field, many of
which were managers.

In sum, the agency was too unbalanced to carry
out its mission of preventing environmental and
health problems. It lacked the inspection staff
necessary to motivate the states to develop and
enforce strong regulatory programs.

A report initiated by Secretary Bruce Babbitt
when he took over as head of Interior in 1993
described the agency as “dysfunctional.” The
findings, echoing the earlier Congressional re-
ports, indicated that “[tlhe agency ha[d] been
systematically undermined during previous ad-
ministrations, which supported the production
of coal to the detriment of the other mission of
the agency — to regulate the coal mining indus-
try and to insist on reclamation of mined lands.”

Y 12

because your job is the
taw. And my job is to pro-
vide you with the space and political support
to do just that. And I’'m promising you today

that's exactly what | intend to do.”

Once in office, President Clinton was faced
with the task of appointing directors for two
politically charged agencies, the Office of
Surface Mining and the Mine Health and
Safety Administration (MSHA). The MSHA
appointment was made first. Clinton named
]. Davitt McAteer , a candidate supported by
unions and citizen groups, to head MSHA.
The coal industry was very vocal in its oppo-
sition to this appointment and redoubled their
efforts to affect the OSM nomination.

As a consequence of the industry lobbying
campaign, OSM was left without direction
for almost a year while President Clinton
agonized over his choice.
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Clinton had been considering two candidates
since the spring of 1993, Bruce Boyens and
Robert Uram. Boyens was supported by the
United Mine Worker’s of America, the Citi-
zens’ Coal Council (a grass-roots network of
small landowners and coal field activists with
thirty-eight member organizations), Native
American groups, the Sierra Club and other
environmental groups

Boyens had worked as a coal miner before
joining OSM in 1978 and was only the sec-
ond person to be hired by the agency. He was
assigned to direct regional inspection and
enforcement operations in Kentucky, Ten-
nessee, Alabama and Northern Georgia. Poli-
cies and regulations drafted in his office in-
fluenced virtually all of the OSM’s final na-
tional policies. His region conducted the most
vigorous enforcement, yet was the least criti-
cized. Boyens left OSM when James Watt
became Secretary of the Interior. Since that
time he has been working as an attorney
representing labor unions and citizen groups.

Robert Uram had worked for OSM as an
attorney, first in headquarters and then in
New Mexico. Uram left OSM in 1984. He
spent the next ten years representing coal
companies and other energy industry clients.

In November 1993, President Clinton finally
made his choice. Uram was nominated as a
concession to the coal industry. OSM em-
ployees were astounded. When the Demo-
crats had promised change, an industry law-
yer practiced in side-stepping the law wasn't
what they had in mind.

Before Uram was appointed, Secretary Bab-
bitt initiated an internal review of the agency.
All employees participated either by direct
interview or survey. The results were given
to Robert Uram upon his confirmation in
order to help him identify OSM’s “strength
and weaknesses...(And) help us fulfill the
commitments the Congress made to the Ameri-
can people when it passed the Surface Min-
ing Control and Reclamation Act.” The “In-
terim Management Team” report identified a
number of widespread problems within OSM
that frustrated the effectiveness of the agency:
(1) poor employee morale; (2) lack of consis-
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tency in oversight of state program and in
inspections and enforcement; (3) poor inter-
nal communications; (4) poor organizational
structure; (5) fack of clear and adequate policy
guidelines; and (6) lack of credibility and
poor relations with the states and other stake-
holders.

Field staff were skeptical, but hopeful that
Director Uram would listen to them. Despite
the widespread and obvious nature of these
problems, the only changes that have been
instituted after the report was released in
March 1994, have either been superficial or
designed to weaken the agency.

Uram’s tenure saw the largest cuts and most
sweeping changes in OSM’s nineteen year
history. When Congress cut OSM's budget,
Uram, in turn, cut the workforce by more
than the budget reductions justified. As a
result, in August 1995, OSM underwent a
massive reduction in force (RIF).

Although the downsizing of OSM was origi-
nally led by Republican congressional mem-
bers, it was ultimately embraced by Secretary
Babbitt under the mantle of “reinventing gov-
ernment” as part of Vice President Gore’s
National Performance Review (NPR). One of
the stated goals of the NPR was to reduce
layers of management in federal agencies in
order to make decision-making more decen-
tralized and direct. Uram apparently read the
report backwards, because under the 1995
RIF the manager to employee ratio in OSM
went from one manager for every 13 employ-
ees to ane manager for every 7.

Under Uram’s cutbacks, the already small in-
spection and enforcement staff was cut by one-
third; leaving the agency top heavy with manag-
ers who were either not familiar with conditians
in the field or chose to ignore them. While the
managers remained in place, employees with
20 years of experience in environmental man-
agement were shown the door.

The Uram cutbacks were not over. OSM un-
derwent another reorganization in 1996. Six
OSM offices were eliminated: the Western
and Eastern Support Centers, two field offic-
ers and two area inspection offices.
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Despite the high expectations for change un-
der the Clinton Administration, Uram contin-
ued the legacy of his predecessors. The only
change was rhetorical, rather than invoking
Secretary Watt’s “regulatory relief,” Director
Uram cloaked his actions under new age man-
agement jargon of “consensus enforcement” and
impraved “customer service.”

After growing employee and citizen furor
over his interference in OSM enforcement
actions, Uram resigned in August 1996 de-
claring that he had accomplished his goals for
the agency. Ellen Pfister of The Citizens’ Coal
Council remarked, “Mr. Uram is the worst
director this agency has ever had. We hope
this is an end of the agency’s war on coalfield
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citizens and its own mine inspectors and
enforcement personnel.”

Again the agency was left without a leader.
After almost a year following Uram’s resigna-
tion, President Clinton nominated Kathy
Karpan to head the agency. Karpan, the out-
going Secretary of State for the state of Wyo-
ming and an unsuccessful Democratic nomi-
nee for the U.5. Senate, approached the job
with no public track record in the field.
Employees were cautiously waiting to see
what would happen under her tenure,

In her confirmation hearing on July 18, 1997

Karpan promised that there would be no drastic
changes at OSM.
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III. Oversight of Oversight

oversight: n 1. superintendence
2. a mistake, error, omission,
neglect

Much of the history of OSM has involved the
tension between the two meanings of the word
oversight. OSM is an agency with a patchy
record under the first definition, but with a rich
background in the second.

What’s a Little Blasting
Among Friends?

Blasting is acommonplace practice at most strip
mines in the United States. In the past, mine
operators used explosives to break up the layers
of rock covering the coal seam. Before mining
could begin, the loosened rock and subsoil
would have to be dug up and carted away.
Today a coal deposit can be excavated in one

T s ke o .

Blasting. Coal is being loosened following overburden removal

on this Wyoming site.

step using a process known as cast blasting. As
the name suggests, cast blasts use powerful
explosives to cast rock and soil hundreds of feet
away from the coal seam. If not regulated prop-
erly, this kind of blasting can be very dangerous.
In addition to the hazards posed by flyrock,
blasts can also generate unsafe levels of vibra-
tions in both the ground and air.

Under SMCRA, Congress directs OSM and the
states to regulate blasting so as to “prevent (i)
injury to persons” and “(ii) damage to public
and private property outside the permit area”
{Sec. 515(b)(15)(B)].

When OSM conducts blasting assessments in an
area, they are conducted by appointment with
the coal company not viarandom, unannounced
visits. Notsurprisingly blasts are kept well within
limits during the duration of these studies. Un-
der this system it
would be hard to find
acompany which was
not in compliance
with SMCRA. Conse-
guently, blasting stud-
ies are an ineffectual
way to police the in-
dustry and insure pub-
lic safety. There are
few incentives for a
company to use re-
sponsible practices
during the time the
regulatory agency is
not present in the
area.

The law requires coal
operators to develop
their mining and rec-
lamation permits to
reflect the demands of
focal conditions. To
obey the mandates of
SMCRA, they must tai-
lor their plans to ac-
count for the geoclogi-
cal makeup of the
area, local water sys-

osSM
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Howdy, Neighbor. “Draglin”oumlnover North Data
farmhouse.

acceptable level of vibra-
tions a mine may gener-
ate. The BOM report pur-
ports to show at what ley-
els amine can blast before
it will inflict damage on
neighboring properties,
OSM claims that blasts
conducted within the “Rl
8507" figures cannot re-
sult in damage to people
and property outside of the
mine premises.

The figures upon which
the reportare based, come
from studies conducted
more than seventeen years
ago in ideal, strictly-con-
trolled environments. The
average coal blast moni-
tored in the Rl 8507 re-
port used 10,000 |bs. of
explosives per blast. The
cast blasting methods used
today employ at least ten
times that amount, usu-
ally measuring between
100,000 and 400,000 Ibs.
of explosives perblast. The
choice to use these un-
suitable measurements
clearly favors the coal in-
dustry. OSM and state

tems, soil conditions, natural vegetation and
wildlife and the location of private property.
Ironically, blasting is the one area where OSM
does not require site-specific plans. Because of
the vast geological differences in terrain across
the United States, site-specific blast limits are
the only way damage to houses and property
offsite can be adequately prevented. Notwith-
standing these differences, OSM decided to use
generic “one-size-fits-all” standards to measure
compliance at all sites, from the West to the
mountainous of Appalachia.

As currently constituted, OSM blasting limits
are insufficient to protect the people and prop-
erty SMCRA was enacted to protect. Current
blasting limits are based on antiquated data
drawn mainly from “R1 8507,” 2 1980 Bureau of
Mines (BOM) report. Blasting limits dictate the
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regulatory agencies use
the seventeen yearold fig-
ures as if they were scientifically applicable to
measure the damage potential at mine sites in
all geologic areas.

Additionally, the original data used to justify the
“RI 8507" limits are unverifiable because the
Bureau of Mines refused to release the blast
records or identify the study sites before it was
dismantled in 1996.

In blasting, most mine operators use a mixture
of ammonium nitrate and fuel oil called “ANFO”
explosive. ANFO is the same mixture that de-
stroyed the Alfred P. Murrah Federal Buildingin
Oklahoma City on April 19, 1996. As a resuit of
thatexplosion, thirty-five buildings withinaone
mile radius of the building suffered structural
damage and another 312 suffered what OSM
would call “cosmetic” damage; i.e. plaster cracks
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and objects dislodged from walls. The ANFO
used to generate the Oklahoma City blast mea-
sured between only 4000 and 4800 pounds.
Though there are differences between the aver-
age coal mine blast and the Oklahoma truck
bomb, OSM continues to claim that 100,000
pounds of ANFO detonated within dated BOM
limits could not cause damage in surrounding
neighborhoods. (n the “Progress Report of the
Nationwide Blasting Work Group” dated Sep-
tember 3, 1996, OSM categorically stated that
“blasting within numerical [BOM] limits will
not cause safety hazards or structural weakness
of buildings. However, itis possible that thresh-
old (cosmetic damage) will result from blasting
within numerical limits.”

In order to uphold this implausible presump-
tion of no collateral damage, OSM blasting
investigators spend their time searching for other
forces that might explain obvious post-blast
damage in neighborhoods surrounding mines.
Plaster cracks, damaged pipes, cracked ma-
sonry and chunks of falling ceiling are blamed
on such destructive human behaviors as house-
hold activity (i.e. walking, doing the laundry)
and normal road traffic,

After investigating citizen complaints related to
the Reading Anthracite mine in Pennsylvania,

Collateral Damage. “Cosmetic” blasting
damage in McCutcheonville, Indiana.
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OSM Blasting Work Group Member Ken
Eltschtager concluded that property damage
found in the area could not have been caused by
the nearby mine. Instead he posited that the
houses in New Castle Township might have
been damaged by an earthquake. When he was
later sent to investigate complaints in Mingo
County, West Virginia his “investigation” con-
sisted primarily of looking at mine records, not
of conducting tests and interviewing citizens.
Since the mine operator’s records indicated that
they were blasting within the RI-8507 limits,
M. Eltschlager concluded that the blasts could
not have caused any impacts on surrounding
areas. In fact, fly rock was leaving the mine site
and crashing into homes. One boulder landed
in the middle of a school yard minutes after
children had been called in from recess. The
mine paid out more than $100,000 to families
in the area for damage the inspector said “could
not have occurred.”

OSM staff are also encouraged by managers to
blame the victim. Cast blasting is routinely
conducted at Peabody Western Coal Company's
(PWCC) Kayenta mine in Arizona. When houses
and hogans (traditionally constructed homes)
on the Navajo reservation started to expose
cracked foundations, separating drywalls and
sinking floors, Michael Rosenthal, Chief of the
Physical Services Branch of O5M, found no
connection to the mine. This conclusion strained
credulity as some of these homes were included
within the Peobody permit area without written
permission of the homeowners, in violation of
SMCRA. Many of the complainants homes are
now located on the mine’s premises. In a 1996
investigation summary Rosenthal wrote:

“It is not possible to establish a direct
casual relationship between the blasting
by PWCC and the alleged damage claimed
by citizens. Poor construction technigues
combined with inferior construction mate-
rials, poor design and environmental fac-
tors should be considered the primary cause
of defects in the complainants homes.”

In theory, SMCRA guarantees protection to all
homeowners near a blast, regardless of whether

they own a sturdy brick house or one built of
adobe.

No matter how well planned, the outcome of
any given blastin the field is unpredictable. The
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geological layout of the land determines how
vibrations triggered by a blast will travet through
an area and thus how much potential for dam-
age is posed by any blastdesign. Theblastholes
in strip mine blasts are designed to detonate in
linear and zigzag directions in rapid-fire milli-
second sequences. Problems can occur when
ANFO filled holes do not contain the correct
amount of explosive, do not fire in the correct
sequence, or don‘t fire at all. When a charge
does not fire, it creates an especially dangerous
situation because the subsequent blast may be
larger, of a different character or pattern than
planned.

OSM blasting regulations are especially fallible
because they do not anticipate geological “hot
spots.” Hot spots amplify ground vibra-
tions and can be located both near and
farfrom a mine site. Thus, seismographic
readings taken at the house closest to
the blast, which is the only location
OSM stringently requires coal opera-
tors to measure, reveals information
that can be meaningless in assessing
danger to communities some distance
away from the mine. This method, how-
ever, is extremely cost effective for coal
companies because they only have to
take readings at one place. If they blast
within the RI-8507 limits found accept-
able to preserve that one house, they
will be absolved of any liability. OSM
and state regulatory agencies are reluc-

Earthquake? Blastingdamage in Western Pennsyl-
vania ascibed by OSM to unrecorded seismic events.

where 200 to 1000 houses may be invaived.”
For the convenience of coal operators property
and lives are put unnecessarily at risk, a risk for
which they are not likely to be compensated.

There is, of course, is no compensation great
enough to coverthe loss human life. In 1993,
despite warnings from citizens and his own
staff, Knoxville Fietd Office Director George
Miller allowed the Sugar Ridge Coal Com-
pany to blast within 150 feet of Tennessee’s |-
75 freeway. Sixteen-year-old Brian Agular
was killed when flyrock from the mine hit his
parents car. Brian’s mother stated “| hold

OSM equally responsible and guilty as the
mining company in my son’s death.”

tant to abandon the BOM limits be-

cause mine operators would no longer have the
“absolute” defense of compliance with the stan-
dard blast, limits.

OSM’s dependency on the BOM data is unusual
considering there exists a cost effective way to
formulate safe and precise blasting plans. A
form of technology called Response Spectra
Analysis (RSA) is affordable and widely avail-
able. RSA measures, at various frequencies,
how a home wil! respond to the amplitude of a
blast’s vibrations. OSM'’s reason for not adopt-
ing this technology was published in the Federal
Register on March 8, 1983. The agency
“acknowledge[d] that Response-Spectra
Analysis...provides a unique solution because
it sets allowable limits accurately predicting the
range of potential damage. However, OSM be-
lieves that a much more general standard must
be authorized for application at coal mines

i\ 18

What Inspections?

After experiencing twelve years of erratic en-
forcement and declining inspections under the
Reagan and Bush administrations, staff was hope-
ful that OSM’s unwritten poficy of non-enforce-
ment would finally be reversed with the elec-
tion of a new president. O5M employees and
citizens listened carefully to Bill Clinton’s cam-
paign promises to protect the environment, but
many were actually won over by his choice for
Secretary of the Interior. Bruce Babbitt had been
active with the Endangered Species Act and was
seen as genuinely committed to the environ-
ment. He publicly dedicated himself to realiz-
ing the potential of the Interior resource agen-
cies. Under his stewardship, Interior employees
believed there would finally be an end to the
anti-environmental mind set institutionalized
within the supervisory ranks of the Interior agen-
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Without dedicated federal inspection,
SMCRA’s goal of prevention won’tbe
fully realized. One employee wrote
“although | am no longer in Enforce-
ment, | still believe that [on site in-
spection] is OSM’s main reason for
existing.” Another employee echoed
these sentiments writing, “I truly be-
lieve that inspection has been, is and
will be the most efficient and cost-
effective meansto carry outone of the
most primary and important purposes
of the Act: protecting society and the
environment from the adverse effects
of surface coal mining.”

Another way to look at the value of
inspections is to ask whether viola-
tions are uncovered. In the 1993
House Appropriations Committee in-
vestigation of Harry Snyder, inspec-
tors reported that ninety-five percent
of operating mines have violations
which would be found if they were
allowed to perform inspections.

Yet, according to its own data, OSM
conducted no inspections in the states
of Wyoming, Pennsylvania, Colorado,
Utah, Alaska, and lowa during the

Landscaping. Tennessee strip mining site,

cies. OSM employees took to heart his promises
to “adopt” them and back them up if Reagan
holdovers bucked at enforcement.

Far from shoring up OSM’s Inspection and En-
forcement staff, the decline in federal inspec-
tions has accelerated under the Clinton admin-
istration, outstripping the attempts of both the
Reagan and Bush administrations to render the
agency ineffective. Since 1993 there has been a
marked decline in the number of inspections
conducted by OSM, especially in locations where
states are the primary enforcers of SMCRA: the
average percentage drop by region is 61.1per-
cent for Appalachia, 53.8 percent for the Mid-
Continent region and 62.1 percent for the West.
(These figures exclude four states that either
stayed at the same rate or saw an increase in
inspections}. Fourteen out of the 23 primacy
states experienced a drop of 50 percent or more.
Eight states experienced a fall in inspections of
more than 70 percent.
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When is an Inspection Not

an Inspection?

Gross inspection numbers can be deceiving. Com-
plete inspections are the only true indicators of a
mine aperator’s compliance with the law. During a
complete inspection, all areas of a mine ara investi-
gated, numerous samples are taken, and state, 0SM
and company mine records are all reviewed. The
figures covering “Random Sample Inspections,” “Par-
tial Oversight Inspactions,” and “Other Inspections”,
on the other hand, do not indicate how “partial” the
examination of a mine site actually was and whether
the mine operator had advance notice that an inspec-
tor was coming. I3 is possible that during a partial
inspection the inspector might only evaluate a single
area of SMCRA performance standards such as blast-
ing compliance or containment of waste piles. Addi-
tionally, OSM statistics do nat reveal whether the
inspector actually set foot on the mine site or merely
watched a video of the mine prepared by the state
program they are supposed to oversee.
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Inspection. OSM inspector and company officials at a New

Mexico mine,

Since President Clinton
took office in 1993 at
least a 30 percent drop
in inspections was seen
in all coal producing
states.

The decline in federal
inspections is significant
because there is a gen-
eral tendency among
states toward under-
regulation. States are
less likely to bring en-
forcement actions
against mines if they
know its unlikely a fed-
eral inspector will later
see the site. |n this situ-
ation problems atamine

first five months of 1996. During that same time
period, no complete oversightinspections (COIl)
were administered in the states of Kansas, Mis-
souri, Montana, North Dakota or New Mexico.
Indiana and Illinois, both of which have sixty-
three mines sites each, were subject to no com-
plete oversight inspections at any time between
October 1995 and February 1997.

» InKentucky, a state with one thousand mines,
the total number of inspections declined from
1,610in1993,t01,081in1995t0 721 in 1996;
a decline of 55 percent over the four year
period. Only 193 of the oversight inspections
conducted in 1996 were complete inspections.
In contrast, during President Bush’s four years
in office, the total number of inspections con-
ducted in Kentucky averaged 1,535 a year.

» Since the Clinton Administration took over
in 1993, Chio has gone from a level of 300 in
1993 to a grand total of 83 in 1996; adrop of a
little over 72 percent. Only two of these 1996
inspections were complete.

» Pennsylvania which has the second largest
number of mines in the country dropped from
688 to 126.

» Utah, one of the states most hostile towards
OSM’s presence, received only two visits from
federal inspectors, both of which were partial
inspections.
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are allowed to grow

until they can no longer
be ignored. At that stage the problem has
usually impacted resources off site and is expen-
sive to remedy.

Accurate comparisons of enforcement patterns
are not possible from year to year because the
reporting format has changed several times in
QOS5M’s nineteen years. This is characteristic of
most data collection conducted by OSM. It was
not until the FY-98 Budget Justifications that
inspection figures were even broken down into
categories other than “Sampling Inspections”
and “Other Inspections.” It was also in that
same budget request that OSM listed state in-
spection figures alongside federal figures for the
firsttime in order to track enforcement patterns.
These figures were undifferentiated and accom-
panied by no explanation. The fact that inspec-
tion data conveys minimal amounts of informa-
tion is a deliberate decision by OSM not to
engage in meaningful data collection and data
presentation in order to obscure the gradual
emasculation of “l & E” activities.

Despite rank and file belief in the importance
of inspections, enforcement related positions
have been the hardest hit during every OSM
budget cut. Based on end of the year surplus
figures, the 1995 reduction-in-force of 34
percent of the inspection and enforcement
staff was unnecessary. OSM ended up with
roughly a $3 million surplus towards the end
of FY1996.
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Wrongs of
State Rights

On February 26, 1972, 125
people were killed in Buf-
falo Creek, West Virginia
when a coal waste dam be-
longing to the Pittston Coal
Company gave way. As the
mountain of coal sludge and
water rushed down the val-
ley it took homes, cars, and
people along with it; devas-
tating the already poor area.
Four thousand were left
homeless. The most shock-
ing aspect of the disaster
was that it could have been
prevented. The defects lead-
ing to the dam’s failure were
obvious and had been the
subject of numerous citizens
complaints to the state regu-
latory authority. Character-
istic of state regulation prior
to SMCRA, no more than
nomina! inspections were
ever conducted at the site.

Buffalo Creek proved to be
a galvanizing event in the
citizen movement to pass a
strong national strip mining
law. It stood as testament to
the inadequacy of state regu-
lation in the absence of na-
tional oversight. in light of
states’ reluctance to provide
adequate regulation at any

time prior to the Act, Con- BufalCreek

. View of disaster site from 16 photo.

gress made a conscious de-
cision in 1977 not to leave
strip mining to the vagaries of fifty different state
legislatures, each susceptible to different politi-
cal pressures. SMCRA was enacted to provide
even and consistent regulation of the coal in-
dustry.

By providing national standards which states
were required to follow, the Act was designed
both to prevent unfair economic competition
between the states and to ensure equal protec-
tion for the public against the substantial nega-
tive health and environmental impacts of strip
mining. Most of all, it was enacted to provide a
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strong, independent federal watchdog, the OSM,
which would ensure that states carried out their
duties under the act.

Under SMCRA, states which administer ap-
proved programs are called “primacy” states.
Federal regulations create a continuing and
enforceable obligation for primacy states to
*implement, administer, enforce and maintain
[the approved program] in accordance with this
Act, this Chapter and provisions of the approved
State program.” The Secretary of the Interior has
a corresponding obligation to oversee these

21 Y
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programs and enforce the Act if states become
unwilling to do so. State primacy does not
deprive OSM of enforcement jurisdiction. 30
U.5.C. 1254(b) provides a separate and distinct
basis for federal inspection and enforcement
authority against individual mining operations
in primacy states in addition to authority granted
in 1271(b). OSM administers for federal pro-
gram directly for Native American tribes and
states that do not have primacy.

SMCRA contains provisions mandating a strong
and independent oversight role for the Office of
Surface Mining. In the event that a state fails to
adequately implement a federally approved pro-
gram or the requirements of the Act, SMCRA
authorizes OSM to step in and take over all or
part of the deficient program. Additionally, the
Act requires mandatory annual inspections by
federal OSM inspectors throughout the states
and assigns them a nondiscretionary duty to
issue notices to the states when they see viola-
tions of (1) a mine’s permit conditions; {2) the
state program; or (3) the Act. They can also issue
cessation orders directly to the mine ordering it
to shut down illegal operations if they find a
condition presenting an “imminent danger” to
the public or the environment.

rimacy. The State of West Virginia has primary regulatory responsibility for this site.

Birth of “REG-8"

With the passage of legislation focused on pre-
vention and oversight, the public should have
been confidentthat another Buffalo Creek would
never happen. Pricr to the 19th anniversary of
the Act in 1996, however, coal field citizens’
groups found themselves warning OSM Direc-
tor Robert Uram and Secretary Babbitt if OSM
did not conduct more vigorous oversight of the
states that another disaster like the one suffered
in Buffalo Creek would recur. In fact, citizen
groups boycotted a ceremony knowing that at
the same time Director Uram was invoking the
name of “Buffalo Creek,” the finishing touches
were being put on a policy that would further
drain enforcement power from the agency. The
policy was especially disturbing because it de-
scribed the coal industry as a “customer” of
OSM rather than as the regulated party. OSM
titled this policy “REG-8.” (“REG” is an internal
designation used by OSM for interpretations of
regulations and directions to staff). The first
version of REG-8 was released on June 20,
1996. It was finalized on September 30".

An objective of the group assembied to devise
the oversight policy for OSM, the State/OSM
Title V Oversight Team, was to “develop a

EarL POTTER
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their spread.

5

End Results. By the time problems are apparent off site, it is often too late to prevent

Ear. DoTTER

system which oversights success or failure of
the [state] program, rather than the activities
of the States or operators.” This inscrutable
language meant that OSM would no longer
monitor a mine while it was active. The REG-
8 policy is in direct contradiction to the
intent of the Act which mandates a policy of
prevention for OSM. Congress used the word
“prevent” repeatedly throughout the Act. The
Act directs the federal agency to “prevent
leaching of toxic materials;” “prevent erosion
and siltation, pollution of water, damage to
fish or wildlife or their habitat, or private or
public property;” “prevent contamination of
ground or surface waters;” “prevent injury to
persons, damage to public and private
property...from blasting” etc. Abusive behav-
ior can only be deterred through comprehen-
sive permitting, permit reviews and periodic
inspections. :

REG-8 states that “oversight will not be process
driven” and will instead focus on looking at
“and-result{s].” As a result of the directive, fed-
eral oversight no longer focuses on monitoring
mine operations throughout the course of the
mining process, but rather in evaluating the
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“end-result success” of the state program. QSM
wants to avoid what it calls “duplication” of the
states duties.

Only in agency-speak is there such thing as
“oversight” of a result rather than an activity.
Federal inspectors are no longer sent out to
actual mine premises, but are sent only to in-
spect off site to determine whether mine activi-
ties have caused adverse affects in the surround-
ing areas. Yetitis only at the mine site itself that
an inspector can discover latent hazards and
correct problems before they spill out into the
surrounding communities and nearby streams.

The policy behind REG-8 is a perversion of
SMCRA because the mere existence of damage
off site indicates that there has been a failure in
the implementation of the law. One employee
summed up the essential problem with REG-8
when she wrote:

“If we don’t insure that mining is being
done in the most environmentally safe
manner as possible, then it is a waste of
time to try and fix old problems—new ones
will be created faster than we can fix thern.”
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Areview of recent state and OSM figures reveals
the resulting drop in OSM federal inspections
accompanied by a corresponding drop in state
enforcement actions. Pre-FY 1995 data demon-
strate that state inspectors take significantly
more enforcement actions when OSM main-
tains a strong inspection presence in the fields.
One employee reported that as a result of REG-
8 “in 1996, there was little or no ‘over-site’[sic]
of State programs being conducted in Kentucky.
| believe this was true nation-wide, based on
what | have heard from state and QSM person-
nel in Virginia and other states. OSM inspectors
were spending their time conducting ‘special
studies” and (at least in Kentucky) reviewing
video shot by the state.”

In an effort to prevent actions by federal inspec-
tors that would antagonize the states, the agency
has decided on policy of vicarious inspections.
In addition to inspection by videotape, OSM
has its employees conduct oversight by driving
past mine sites or flying over them; a practice
called “drive-by’s.”

The REG-8 directive instructs OSM Field Of-
fices to negotiate Performance Agreements (PA)
with each state to determine how its program
will be monitored. The state is essentially al-
lowed to choose which of SMCRA’s environ-
mental standards (i.e. blasting, groundwater pro-
tection, land stability, property damage, top soil
protection, contemporaneous reclamation etc.)
will be used to evaluate their programs. Under
the Act, however, these standards are not sub-
jectto choice. States are legally bound to imple-
ment fully all standards of the Act. They have no
discretion to choose how they are to be evalu-
ated.

The REG-8 performance agreements have al-
ready generated serious probiems. For much of
1996, western states refused to cooperate in the
drafting of the agreements. lronically, OSM
responded by suspending inspections and en-
forcement until they reached “consensus” with
the states.

In Pennsylvania’s Performance Agreement, the
state has exempted blasting from OSM’s evalu-
ation list despite the fact that this is highly
controversial issue for the state. Between Octo-
ber 12, 1995 and October 14, 1996,
Pennsylvania’s Department of Environmental
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Protection (DEP) received over five hundred
citizen complaints about blasting, almost all of
which cited heavy shaking, loud noise, and
property damage. A majority of the complaints
were directed at the Reading Anthracite Coal
mine located in New Castle Township. On
October 12, 1995 DEP issued an NOV against
Reading for having an inadequate blasting plan.
It was lifted hours later when the company
informed DEP it had come up with a new plan.
About a month later, mine blasts sent a boulder
through the roof of a neighborhood house.
Sending flyrock off a mine site is considered a
very sertous violation. A corrective order (CO)
was issued, but was lifted later the same day.
Reading was allowed to continue blasting after
promising to “fix” the problem.

Another violation was discovered on Novem-
ber 30th mandating a declaration of a “pattern
of violations” and a “show cause” hearing to
determine whether the mine should keep its
permit. Instead of holding the hearing, DEP
bowed to the mine and suspended inspections.
From December 15th on, “inspections” took the
form of phone calls. The inspector would ask
Reading to check its records to see whether the
mine had exceeded DEP’s “maximum allow-
able limits” during the period of the citizen
complaint. Not surprisingly Reading replied
that its records showed only acceptable blasts.
DEP stopped even the phone call “inspections”
for a period of three weeks in March. When
Reading’s permit came up for review Pennsyl-
vania renewed it.

Other performance agreements reveal additional
problems. For instance, REG-8 documents state
that

» Virginia “will conduct self-evaluation [on]
surface/ground water protection and inspec-
tion frequency”;

» New Mexico is onlyto be evaluated in the
areas top soil protection, post-mining land
use and blasting; and

» Kentucky has written into its PA the use of
“aerial overflight reviews.”

University of Wyoming law professor Mark

Squillace has recently concluded that the REG-8
policy is “so deferential to the states as to
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cripple the agency’s ability to insist that states
maintain minimum federal standards.”

The Clinton Administration apparently does
not share the concerns about OSM’s retreat
on state oversight. On July 22, 1997 OSM
received Vice President Gore’s “Golden Ham-
mer” award. The award was given to OSM for
the work of its “Oversight Steering Commit-
tee” and its new “Results-Based Oversight
Strategy.”

The Primacy of Primacy

Out of twenty-eight currently active coal pro-
ducing states and tribes, twenty-three have ap-
proved programs or “primacy.” Primacy states
assume primary responsibility for enforcing
SMCRA on state lands. For this task, states
receive substantial amounts of federal funding
every year to support their regulatory programs.
SMCRA authorizes OSM to provide state grants
totaling up to 50 percent of program costs on the
assumption that states will fully and fairly imple-
ment the intent of the federal law. States can also
receive up to 100 percent funding if they've
been approved to enforce the Act on federal
lands in their state.

Even with relaxed oversight attitudes, OSM in-
spectors have met severe resistance in the pri-
macy states, particularly in the West. Home to
the”wise-use” movement, the West has several
governors opposed to federal regulation of any
kind, especially regulation in the area of envi-
ronmental protection.

Governor Michael Leavitt of Utah is a major
proponent of idea that OSM should always
defer to state judgment even when this means
not enforcing the law as written. Almost two-
thirds of Utah’s coal mining activities take
place on federal public lands where over
three-quarters of the state’s coal is produced.
On June 8, 1992 the Southern Utah Wilder-
ness Alliance (SUWA) and the Utah Chapter
of the Sierra Club submitted a request that
OSM seriously review Utah’s regulatory pro-
gram and revoke its cooperative agreement
allowing the state to oversee federal lands.
The groups provided comprehensive docu-
mentation of the state’s failure to carry out its
responsibility under the Act, much of which
was drawn from OSM’s own records.
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Though Utah has a small number of mines
relative to other states, their compliance record
during the 1988-1991 report period was dismal.
The percentage of mines found to be in full
compliance during OSM oversight inspections
was 18 percent in 1988, 37.5 percent in 1989
and 13.3 percentin 1990. Yet Utah has less than
twenty-five mines.

During those three years, Utah was rated among
the top three worst states in enforcement. The
SUWA report detailed the propensity of Utah’s
Division of Qil, Gas & Mining’s (DOGM) to
overlook or ignore permit violations. O5SM's
three-and-a-half-year review of DOGM’s pro-
gram showed that state inspectors cited on aver-
age only 6 percent of the violations found by
OSM inspectors to have existed during a state
complete inspection conducted prior to a fed-
eral one. Leftalone, these violations can lead to
substantial environmental damage. OSM’'s “An-
nual Evaluation Reportfor Regulatory and Aban-
doned Mine Land Reclamation Programs Ad-
ministered for the State of Utah for Evaluation
Year 1991” (1991 Annual Report) states that
“Iflifty-two percent of violations observed by
OSM,. .had a potential degree of impact that
was moderate to considerable.” Forty percent of
the observed violations had impacted or had the
potential to impact areas outside of the mine’s
permit area.

Even after OSM apprized DOGM of violations it
had failed to cite, the state agency still failed to
take corrective action. In 1991, DOGM fol-
lowed up the 27 OSM-observed violations by
citing a total of two of them. Under pressure
from OSM, Utah eventually cited 15 of the
remaining problems, but still resisted enforce-
ment measures on the other ten.

Another case illustrating the need for vigilant
oversight was Virginia’s treatment of the Act’s
“two-acre exemption” provision. Operators who
mine two acres or less are exempted from fed-
eral regulation. In the first years of the Act,
Virginia allowed companies to hire subcontrac-
tors to purchase unlimited contiguous two-acre
plots under this exemption and then passed a
law exempting them from state regulation. This
practice subverted the intent of the Act which
was to end unpermitted “wildcat” mines. By
June 1981, there were 1,083 two-acre plots in
the state, 926 of which were not operating
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under any kind of permit and therefore were
completely unregulated. No reclamation had
occurred at 783 of these sites.

Despite the emphasis on “end result success”
under REG-8, recently there has been more
serious flooding in Buffalo Creek, West Vir-
ginia. On June 26, 1997 mud, rock, coal and
other debris from Arch Coal’s strip mine washed
down into the community of Cartwright Hollow
blocking the road and leaving homes surrounded
by coal waste. The West Virginia Department of
Highways arrived in the days foillowing the
fiood to clear the roads. The state mine inspector
didn’t show up for five days. OSM inspectors
were nowhere to be seen. When the state
inspector finally did arrive he spent less than
half and hour at the mine site
before coming to tell citizens that
the flood was unrelated to Arch’s
mining operations. Residents were
stunned having taken video foot-
age and photographs of problems
that would’ve directly contributed
to such flooding including im-
properly stored coal waste, erod-
ing dam impoundments and im-
properly maintained sedimenta-
tion ponds. West Virginia did
nothing.

One day after the inspection, the
hollow flooded again. The next
inspection was conducted by the
head of West Virginia's Depart-
mentof Environmental Protection,
John Caffrey. He worked as a coal
lobbyist before taking the top DEP
job. The inspection consisted of
Mr. Caffrey flying over the mine
in a helicopter.

OsM’s Charleston West Virginia
staff did not go outto inspect after
June 26 and July 2 fioods. These
floods caused damage and evacu-
ations only yards away from the
site of the 1972 Buffalo Creek
Tragedy. OSM waited more than
three weeks to get involved and
then only after a formal citizens’
complaint. Until that time, OSM
was content to wait on the side-
lines, as the West Virginia regula-

tors tried to dismiss the problems as "Acts of
Mother Nature,” reminiscent of Pittston’s infa-
mous “Act of God” explanation for the 1972
disaster.

The situations outlined above are not isolated
problems. They are endemic of enforcement in
at least some part of all state programs. Without
astrong and conscientious OSM, the conditions
are likely to worsen. Many mines are located in
isolated areas where citizens don‘t have the
resources, media coverage, or technical knowl-
edge to combat iflegal behavior by mine opera-
tors and recalcitrant state agencies. Federal
oversight was the reason for SMCRA’s enact-
ment and remains the key to protection of pub-
lic health and the environment.

Oversight.Inactive, unreclaimed mines mar the West
Virginia landscape.
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IV. Ticket Fixing: The Politics

[ ] L ] L ]

of Strip Mining

One of the main factors contributing to poor
employee morale at O5M has been the con-
tinuat interference by management in field de-
cisions. At least on paper, inspectors have a
great deal of authority. SMCRA directs inspec-
tors to cite violations as they encounter them.
These decisions are not reviewable unless an
operator shows “good cause” thatthere isin fact
no violation. Notwithstanding these provisions,
a 1993 OSM memorandum reported “there ex-
ists a sense of futility regarding employees’
ability to successfully implementtheir responsi-
bilities under SMCRA...Employees, especially
inspectors, allege that their actions frequently
are not upheld by those in headquarters, some
of whom have never set foot in a mine site
(many at headquarters acknowledged this prob-
lem exists).” ln addition to overturned citations,
interference in QSM’s statutory mission has
taken the form of retaliatory transfers, debilitat-
ing reorganizations, and budget cuts centered
on enforcement personnel.

OS5M’s failure to stand behind inspectors’ en-
forcement decisions has lead to the state and
industry-held perception that OSM need not be
taken seriously and thereby undermined the
continuing viability of the Act. One employee
suggested that the official OSM motto should
really be “Lets make a deal.”

According to the 1993 memorandum, this free-
dealing image has contributed to “continuous
and successful” attempts by states and industry
to “fix tickets” at specific mines. Ticket fixing
has a definite impact on inspectors decisions
about whether to issue a citation in the first
place and thus influences OSM’s overall rate of
enforcement.

Since the Reagan administration, the number of
federal enforcement actions initiated by OSM
has fluctuated considerably, in contrast to the
Act’s goal of bringing national consistency to
the coal fields. Under the Act and approved
state programs, inspectors must cite all viola-
tions they encounter. The citation is called a
Notice of Violation {(NOV). It describes what the
operator must do to correct the problem and
establishes a timetable by which the violation
must be fixed. If the violation presents “an
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imminent danger of significant environmental
harm” or an immediate threat to the safety of the
public, the inspector must issue a Cessation
Order (CO) requiring the mine operator to im-
mediately shut down the part of the mine caus-
ing the problem. Illustrating the need for O5Mm
to maintain a strong enforcement presence in
the coal fields is the fact that state inspectors
write more violations when accompanied by a
federal inspector.

Though there has been a pervasive atmosphere
at OSM whereby issuing citations to certain
states and mines is discouraged, conspicuous
ticketfixing did not take place until Harry Snyder
took over at the agency in 1989. Many employ-
ees cite Snyder, the agency’s director under
President Bush, as ushering a new era of politi-
cal meddling with field enforcement at OSM.
Snyder became the subject of a 1993 House
Appropriatiocns Committee oversight investiga-
tion for allegedly intervening in at least 25
inspection actions. OSM’s legal department
criticized Snyder for making extra-legal agree-
ments with coal companies either without attor-
neys’ knowledge or over their direct objections.

Instead of forcing the Les Juan Coal Company to
pay $180,000 in mandatory reclamation costs,
for instance, Snyder negotiated an agreement
with the company through which it donated the
mined lands to a national park in Kentucky. The
“donation” ended the company’s responsibility
to restore the land to a productive state. The
land was estimated to be worth only about
$60,000. If the government decides to fully
reclaim the area taxpayers will have to pick up
the tab for the delinquent coal company.

In another instance, Snyder agreed to grant the
Skyline Coal Mine in Tennessee “temporary
relief” from a cessation order. The mine was
causing significant environmental harm by dis-
charging acid into topseil and water supplies
and had been ordered to shut down until it
could prevent these leaks. Attorney’s at OSM
maintain that there was no legal basis for the
agreement.

Under the Clinton Administration most ticket
fixing has been concentrated around the Albu-
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querque Field Office (AFO) in the Southwest,
where most coal strip mining takes place on
federal and Native American lands. The terri-
tory regulated by AFO, which originally in-
cluded Colorado, Utah, New Mexice, and the
Navajo, Hopi and Ute Reservations, is some of
the most politically charged territorial disputes
in the United States.

For example, Utah Governor Michael Leavitt
has criticized OSM’s inspection and enforce-
ment actions within the state as an “inappropri-
ate infringement upon Utah’s prerogatives.” He
believes that states should be given broad defer-
ence to implement the Act as the states see fit.
Governor Leavitt has been an ardent advocate
for PacifiCorp’s Des-Bee-Dove mine in Utah.
Right up unti! his gubernatorial inauguration,
Leavitt served as a Director of PacifiCorp. The
Oregon based company is a diversified energy
company that operates large coal mines in sev-
eral states, PacifiCorp was the center of several
enforcement controversies, including a glaring
example of ticket fixing during the tenure of
Snyder. The company is currently lining up the
financing to buy Peabody Coal’s current parent
corporation, the Energy Group. This transac-
tion, once completed, will make PacifiCorp the
world’s largest private coal company. The rela-
tionship between Governor Leavitt and the coal
industry is a prime example of the reasons why
SMCRA was originally enacted.

The Governor wrote a letter in 1994 to Secretary
Babbitt on behalf of the Des-Bee-Dove mine
when it was issued a notice of violation by AFO.
The NOV was issued after a federal inspection
showed that a violation cited in an earlier ten-
day notice to Utah remained unabated. When
the problems had not been corrected by the
time of the next inspection, a failure to abate
cessation order (FTA-CO) was issued and fines
were assessed against the company directors for
failing to act in regard to any of the previous
citations. After receiving Governor Leavitt's
letter, Babbitt arranged a meeting between the
head of the Utah mining regulatory authority
and OSM Acting Director Anne Shields. All
fines were withdrawn.

The situation in the West proves that pressures
exerted by politicians and the mines they repre-
sent have demonstrable effects on the way OSM
decides to enforce, or not enforce the faw. The
issuance of federal NOV’s and CO’s has been
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Big Scoop. Workers are dwarfed by the
size of modern strip mining equipment.

rare if not nonexistent in the West even as
production has grown steadily since the pas-
sage of SMCRA in 1977. This is especially
alarming in light of the fact that Western mines
are massive in size compared to mines in other
regions. They are capable of producing off-site
hazards on a much larger scale. Some of the
largest mines are located on Native American
lands where OSM has direct enforcement re-
sponsibility. These mines have been the subject
of large numbers of environmental justice com-
plaints from citizens.

Ticket fixes are also prevalent in the West be-
cause the Albuquerque Field Office writes a
relatively high number of citations relative to
the number of mines in the area. 1t is one of the
most active OSM office in the country. inspec-
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tors in Albuguerque, more than any other OSM
office, took Secretary Babbitt at his word when
he promised to end political corruption at OSM.
AFO started by issuing citations to Consol Coal
ordering it to clean up its mine on Navajo lands.
It had walked away from the Burnham mine ten
years before having completed absolutely no
reclamation work on it. Under both state and
federal law, mines must be reclaimed in atimely
manner. Consol decided to ignore the federal
citations. Under pressure from the Citizens Coal
Council and the Dineh (Navajo) Mining Action
Center, OSM assessed almost $200,000 against
each of Consol’s eighteen directors. In response
to forceful lobbying by Consol, former Director
Uram announced in January 1995 that the $3.5
million in individual fines assessed would be
dropped in favor of a nominal $2,000 fine
against the company. Conso! was given an
additional sixteen months to clean up. This was
just one of numerous ticket fixes that purported
to absolve coal operators of reclamation re-
sponsibility.

Robert Uram contin-
ued this pattern
throughout his two
vears at OSM mak-
ing special excep-
tions for mines with
which he made con-
nections during his
original employ-
mentwith OSM and
{ater in private prac-
tice. While President Reagan was in
office, Uram spent three years as an
attorney at OSM’s Solicitor’s Office af-
ter which he was transferred to the Field
Solicitor’s Office in New Mexico. There
he became familiar with some of his
future clients including Amcord, inc.
While an employee at OSM, Uram took
partin a number of enforcement discus-
sions regarding Amcord’s Amcoal mine.

Less than four months after leaving OSM
in 1984, Mr. Uram received permission
from the Interior Department’s ethics
officer to represent the Gifford-Hill
Company, owner of Amcord, Inc.

On May 11, 1984, Uram arranged a

meeting between Amcord and OSM at
which a “patently illegal” release agree-
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ment was made, according to OSM officials.
Amcoal was allowed to conduct grossly sub-
standard reclamation of its mine and stil! obtain
release of its performance bond. A performance
bond is a financial guarantee posted by a mine
operator to ensure diligent performance of
SMCRA’s reclamation requirements. If these
requirements are not met, then the operator
must forfeit the bond enabling the regulatory
authority in the state to clean the site up itself.

Uram spentthe nextten years representing coal,
nuclear and energy interests before deciding to
go back to OSM as director in 1994, His resume
describes some the work done for the Amcoal
Mine: “[p]lanned and executed a strategy to
obtain from the State of New Mexico a release
from further coal reclamation responsibility for
amine near Gallup, New Mexico. This was the
first such release obtained in the state of New
Mexico.”

Whether in or out of the agency, Uram was able
to retard enforcement of SMCRA in favor of the

Consolis Burnham Mine.
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coal companies in which he had a financial
interest. [n 1993, forexample, the Albuquerque
Field Office was told not to send inspectors out
to the Amcoal mine to measure water contami-
nation atthe site. The reason supplied by OSM'’s
Western Support Center for this block: “You
know, he [Uram] might become the next direc-
tor.” While in private practice, Uram threat-
ened on more than one occasion to sue OSM if
it sent out inspectors to the mine.

Favoritism toward Amcoal continued once Uram
took over at the agency in 1994, In an OSM
briefing paper written during Uram’s tenure,
the report noted that the Amcoal mine contin-
ued to have “an acid/toxic materials problem
and . .. will not meet the [SMCRA] performance
standards,” yet no action was taken againstit. As
of 1995 parts of the mine were little than a waste
land; incapable of supporting vegetation and
showing signs of massive erosion.

in his confirmation disclosures to the Senate
and Natural Resources Committee in 1993,
Uram failed to disclose that Gifford-Hill/amcord
had been purchased in 1991 by Hanson Hold-
ing PLC of Great Britain. Uram listed every
single company in Amcoal’s chain-of-command

but Hanson. Hanson owned a fifty-five percent -

share in Peabody Western Coal Company
{PWCC), the number one coal producer in the
United States. In violation of a Senate confirma-
tion requirement, Uram did not recuse himself
from participating in agency decisions affecting
Peabody. He in fact participated actively in the
ticket fixing that occurred at the company’s
mines on Navajo lands.

The corporate relationship between Peabody
and Amcoal is significant for another reason.
Under OSM regulations the violations and con-
duct of “any subsidiary, affiliate, or persons
controlled by or under common control with”
any applicant for a mining permit become
grounds for disapproval of permit applications
and renewals. Thus, the failure of Hanson Hold-
ing to control poliution at the Amcoal mine
since it took over in 1991 could have lead to a
“permit biock” against Peabody Coal. Needless
to say it has not. If Hanson Holding had been
listed on Mr. Uram’s recusal list, he would have
been barred from dealing with 166 active and
pending mining operations that Peabody admits
it controls as well as on other projects where
Peabody’s ownership is in dispute. At every
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step, Mr. Uram made sure the interests of his
former clients were advanced.

During his tenure, Uram directed inspectors to
violate the law by ordering them not to write
violations while on site at mines on public
lands. He justified his actions to the Citizens’
Coal Council explaining that he did not want to
“upset” the governors of Colorado and Utah.
When inspectors at the Albuquerque Field Of-
fice (AFO) continued to write violations for
mines in the southwest, Director Uram and his
managers overrode these decisions. To prevent
further action by AFO inspectors, oversight of
Utah and Colorado was removed from the AFQ's
jurisdiction in 1996.

“Ticket-fixing” has also been rampant on Native
American lands where many of the residents in
the vicinity of mines are neither fluentin English
nor aware of their citizen rights under the sur-
face mining act. It takes place in spite of Presi-
dent Clinton’s Executive Order No. 12898 on
Environmental Justice. The order says that “each
federal agency shall make achieving environ-
mental justice part of its mission by identifying
and addressing as appropriate, disproportion-
ately high adverse human health or environ-
mental effects of its programs, policies and
activities on minority and low-income popula-
tionsand...Federally-recognized indian Tribes.”
Yet coal companies on Native American lands
are subject to less rather than more scrutiny
from OSM.

Federal law requires an immediate halt to any
mining activities conducted outside of a mine’s
permit area. Accordingly, on May 23, 1996 an
inspector wrote up the Peabody Western Coal
Company for operating sedimentation ponds
outside the boundaries of its Kayenta mine site
on the Navajo Reservation. The ponds were not
even within the boundaries of Peabody’s ap-
proved lease with the Navajo Nation. The com-
pany was trespassing. Unapproved operations
are deemed to pose an “imminent danger” to
public safety. The ponds which were used to
filter mine run-off was leaking “black water”
into the nearby watershed and eroding the [and
around it.

In order to dodge the cessation order for the
portion of a conveyor belt that was feeding the
ponds, Peabody immediately shut down the
entire mine and made some quick phone calls.
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